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I. INrnOWICTION 

It i s  generally understood  hat an  innocent pu rckse r  i s  not put a1 
notice from the record of instnunents which a r e  not i n  the c b i n  or̂  t i t l e  
Jus t  w h t  instruments a r e  i n  the chain of t i t l e  is not always c lezr  and 
the California courts have s t r q g l e d  with t h i s  problem. The purpose of 
t h i s  section i s  t o  determine the reason for  such a ru le  a n d t o  clarlfiy 
what instruments a r e  i n  a purchaser's chain of t i t l e  and w h a t  i n s t r ~ ~ e n t s  
although closely connected with the i n t e r e s t  of the  vendee are  not in the 
chain of t i t l e  f o r  various reasons. There i s  a natural  division i n t o  the 
following class i f icat ions:  

Instruments executed by a stranger t o  the t i t l e .  

Instruments recorded before grantor obtzined t i t l e .  - 
Instruments executed and recorded after grantor had 
apparently parted with t i t l e .  

Instruments executed before but recorded after execution 
of other conveyances by sane grantor. 

Conveyances of neigii~oring land by the same grantor 
containing r e s t r i c t i ons  on land retsined by the grantor and 
l a t e r  conveybh. 

The p q o s e  or̂  the recording a c t  is t o  charge a purchaser with 
constructive not ice  of t h a t  which he would have discovered by a di l igent  
search of the  records. The system used in California is the grantor- 
grantee system and not the t r a c t  or  p l a t  system. The only way a purchaser 
can f ind  instruments a f fec t ing  his t i t l e  is by searching the nam of h i s  
proposed grantor on the grantee index t o  f ind  a l l  instruments in which the 
proposed grantor was a grantee. He must then read the record of each of 
these instruments t o  f ind the one by-uhich the proposed grantor obtained 
t i t l e  t o  t h i s  piece of property. It is necessary t o  read each of these 
since the index does not give the lega l  description of t he  property. It 
only gives the grantor's name and the grantee's mme and a book and pace 
reference where the par t icular  d o c w n t  is recorded. See Chapters l a n d  
h f o r  a discussion of the  method of search. %en the instrument is found 
by which the proposed grantor acquired t i t l e ,  the  next s tep i s  t o  t race 
the  name of the  grantor i n  t h a t  instrument t o  find the i n s t w n t  by*ich 
he acquired t i t l e .  This i s  done i n  the  same minner a s  described above. 
The purchaser contimes t h i s  procedure u n t i l  the or iginal  source of t i t l e  
i s  discovered. 

?hhe purchaser then t races  each grantor on the g rmto r  index t o  f ind  



any i n s t m e n t s  of conveyance executed by him. He then reads each of 
these instrunents t o  f ind  whether they involved the p r o p r t y  he i s  
purchasi~g.  

The or iginal  source of t i t l e  is generally a governiint patent, since 
a l l  t i t l e s  were judicia l ly  determined and patents issded when California 
became a st.=te. This mas required by the 1850 Statute  of Lonzress which 
e s t a s l i shed tbe  United States  Board of Land C h s s i o n e r s  which rds given 
a u t h o r i t y t o  determine these t i t l e s .  Appeals were allowed t o  t he  United 
States  Dis t r ic t  Coirt and then t o  the United States Supreae Court. The 
adjudication of the  Comission has repeatedly bee2 held t o  be conclusive 
as  t o  the  va l id i ty  of the  or iginal  grants by the Spanish and Uexican 
governments. 

Fkoln an analysis of t h i s  systeln of searching records, it can be seen 
tha t  a purchaser w i l l  not be l i ke ly  t o  run across instruments which 
al thmzh properly recorded were not i n  the chain of conveyances through 
which he deriigned t i t l e  t o  the property. For t h i s  reason, the rule  is 
established tha t  a purchaser w i l l  n ~ t  be put on constructive notice of 
instrunents which although p r o p r l y  recorded would not be discovered by 
t h i s  search. That is, he would not be ch rged  with notice f ron  the record 
o_E instruments executed by persons not in his  chain of t i t l e .  This i s  t rue 
even though such persons had ac tua l ly  acquired in t e r e s t s  i n  the property by 
umecorded conveyances or other instruments. 

Tbis subject r e a l l y  involves the  question of  kt in te re s t s  a 
subsequent parchaser nil1 be subject  to. He w i l l  not be subject t o  
in te res t s  acquired through an in s t rmen t  executed by a stranger t o  the  
record t i t l e .  . 

For exazple : 0, m e r  of Blackacre conveys t o  A, who progerly records 
the deed from 0. Sdbsequently, 0 attempts t o  convey the same piece of 
property t o  3, W!IO records the deed f ron  0. E wi l l  not be protected i n  
such a s i tus t ion.  A is given protection on tine basis of e i ther  of two 
theories : 

(1) The proper theory i s  t h a t  A was f i r s t  in time and by recording 
preserved h i s  comon l a w  pr ior i ty .  

( 2 )  The theory applied by most courts i s  t ha t  3 mas given 
constructive notice by the record of t he  comTeyance t o  
A and therefore, B cannot claim a s  a born f ide  pu rckse r  
without notice of t ha t  conveyance. 

If, however, there is a conveyance made by a stranger t o  the t i t l e  
there w i l l  be no protection t o  h i s  grdntee. For exam~le: X, who claims 
t i t l e  to Blackacre by an unrecorded i n s t m e n t  purports t o  conwy3lac.kcre 
t o  A, who properly records his  instmnent.  Subsequently, 0, record owner 
of Blackacre, conveys t o  B, who p r o p r l y  records h i s  instrument. k w i l l  
not be protected against  B even though he records h i s  ins tmqent  first. 
It is necessary for  him t o  claim through the record m e r  i n  order t o  be 



protected. This means tha t  even though A recortied first, he w i l l  not 
have p r io r i t y  ovar subseqiient par t ies  who record L?..ter nor against  p r ior  
unrecorded conveyances from the record m e r .  The courts usually t r e a t  
the  problem a s  one of constructive notice when subsequent par t ies  a r e  
involved. The courts hold t h a t  B would not take subject  t o  any in te res t s  
which he could not f ind  out about from the record. He is not charged 
with constructive notic* of this conveyance t o  A by X. 

Thare is, however, an exception made i n  the  case of adverse possessiol. 
If the -ntor, X i n  t h i s  case, claimed t i t l e  by adverse possession he 
could convey t o  A who could then - la in  t ha t  b Cakes with notica oi' 7 2 ; .  

t i t l e  x ~ u i r e a  by adverse posses ion  evcn though there  is co record of L 1 s  
claim in the Recorder's office. It has been held tha t  constmc:-:ve notice 
resu l t s  from possession alone. This subject i s  quite conplex a d  i s  ciscussed 
i n  Chp te r  2 of P a r t  IV. 

The California s ta tu te ,  C i v i l  Code Section 1'213, which provides f o r  the 
doctrine of constructive notic? from the recora does not by i ts  terns  
confine the doctrine of notice t o  instruments i n  the c k i n  of t i t l e .  It 
s k t e s  : 

"EverJ. conveyance of r e a l  property acknovAedged or p r o c ~ d  and 
ce r t i f i ed  an2 rccorded a s  prescribed by l a w  fro% the time it is 
f i l e d  with the recorder for  recorci is constructive noiice of t h s  
contents thereof t o  subsequent purchasers znd mortgagees; ..." 
It hzs been l e f t  t o  the courts t o  read i n  the l i x i t a t i uns  a s  t o  the  

chain of t i t l e .  . .. 
I n  the case of Eothin v California '. 1. & Trust Lo.(l) the cocrt i n  -- 

discussing Civil  Code Section 1213 stated: 

I'This language i s  very general, applying i n  terms t o  everg 
conveyance ( i t a l ics ; ,  but it i s  held t ha t  t h i s  only 
conternplstes conveyances by one having l e g a l  t i t l e  t o  the 
property conveyed and i s  applied where there a r e  conflict ing 
conveyances made by persons claiming under the  same grantor. 
It does not apply t o  a deed by a stranger; one who i s  not 
connected i n  any mnner with the t i t l e  of record. 1io notice 
whatever i s  conveyed by such a deed." 

The court  r e l i e s  on two ea r l i e r  k l i f o r n i a  cases vhich had previously 
enunciated t h i s  rule ,  Lqng v Dollarbide@) and k r b e r  v Gianella.(3) 

I f  t he  subsequent purchaser has ac tua l  notice of the  existence of an  
i n s t m e n t  even if it i s  outside the record chain of t i t l e ,  he w i l l  take 
subject thereto. This policy is t o  avoid the perpetration of frauds by 
purchxors with actual  notice of unrecorded conveyances and conveyances 
not in the record chain of t i t l e .  

The California courts have a l so  held tkt a subseque~it purchaser m y  



be charged with notice of an instm1ent xhich has bem recorded, although 
not i n  the chain of t i t l e ,  i f  the purchaser has notice or kno~~tledge of 
f ac t s  and circuustances which would lead a reasorizble E n  50 L~ves t iga te  
and discover the existence of such a document. (k)  

I f  a person who has no t i t l e  e i ther  of record or not of record at tenpts  
t o  convey property t o  another and the grantee records he i s  given no 
protection by recording. There woulti be no questSon of notice t o  subsequent 
purchasers in t h i t  case. The problem would be se t t l ed  by holc3ng t h a t  
recording does not give any va l id i ty  t o  an invalid instrument. I<o protection 
is given t o  a party who claims t i t l e  through an invalid inst-ent. 

A typical  instznce of a break in the chain of t i t l e  occurs when 
property i s  conveyer! by a person i n  a different nape than t h s t  by which he 
acquired t i t l e . ( 5 )  &hat notice a person derives f r o n t h e  records i n  such 
a case i s  determinee a t  the present t i ~ e  by a specif ic  s tz tntory provision, 
but there i s  an interest ing his tory behind this s ta tnte .  

I n  the ear ly  case of Fallon v -- Kehoe(6j a conveyance was mde t o  "w 
Fallon" which was a n i c h m e  f o r  Jeremiah the t rue name of the grantee. 
tiefore the 1850 recording a c t  was psssed, Jeremiah conveyed the property t o  
p la in t i f f  by a deed with h i s  t rue name, Jeremiah Fallcn. After the passage 
of the act ,  t h i s  deed =s recorded. Jeremiah then attempted t o  convey t o  
another party using his nickme, k r b y  Fallon, i n  the  deed. Defendant, a 
bona f ide  pu rckse r  without notice, clainied t i t l e  through the grantee of 
t h i s  l a t e r  deed, a s  a r e s u l t  of several  nesne conveynces. 

The court held t ha t  t i t l e  p s s e d  t o  p l a in t i f f ,  grantee #l even though 
the name of the grantor was di f fe ren t  from tha t  which appezred in the deed 
by which he hkd acquired t 5 t l e .  Thls i s  i n  accord with the comon l a w  ru l e  
tha t  a conveyance by the t rue ovrner passes t i t l e  regardless of the  name 
used by him i n  the deed. This deed nas of course, not i n  the chain of t i t l e .  

The main question involved was whether the record of t h i s  deed would 
const i tute  constructive notice t o  suosequent purchasers claiming t i t l e  
through the second deed which mas signed by the correct  name, Jeremiah. 

The c& construed the  1850 s t a tu t e  providing for constructive notice 
and concluded t h a t  there would be no exception mde i n  a s i tua t ion  l i k e  
this. The f i r s t  grantee had complied Nith the Recording Act and properlq- 
recorded the  document and, therefore, t he  constructive notice t he  s ta tu te  
provided f o r  would follow. The court refused t o  read i n  the l imita t ion 
t h a t  the instrument mst be i n  the chain of t i t l e  or  no notice w i l l  be 
implrted. The court stated: 

"It would have been bet ter ,  perhaps, i f  the s t z tu t e  had 
contained a provision t o  the e f fec t  t ha t  when the owner of 
land conveys it by a dif ferent  name from that in %-hich he 
acquired it, the deed should contain a proper reference t o  t ha t  
fac t ,  f o r  the  security of subsequent purchasers or  encumbrancers. 
bt there i s  no such requirement i n  the  s ta tu te ,  or  a t  comon 



l aw,  and we have no p e r  t o  exact conditions not found i n  
the law." 

The legis la ture  in 19% took the suggestion of the court i n  Fallon v 
Kehoe and enacted C i v i l  Code Section 10%(7) which read a s  follows - 
before a 19b7 enactment which amended it: 

"Any person in whom the t i t l e  of r e a l  e s t a t e  is vested, mho 
s h a l l  afterwards, from any cause, have his or her mme 
changed, mst, i n  any conveyance of said real e s t a t e  so  held, 
s e t  f o r t h  the name i n  which he or she derived t i t l e  t o  said 
r e a l  estate." 

I n  19k2 i n  the case of Puccetti v_ Girola, (8) the California Supreme Court 
declared tha t  t h i s  code section meant t ha t  any conveyance which did not 
comply with this re~uirement  would not give constructive notice t o  t h i r d  
par t ies  when recorded and furthermore, would be invalid between the parties.  
The legis la ture  apparently considering t h i s  too harsh a resu l t  amended 
C i v i l  Code Section 10% i n  19b7(9) by adding the folloming provision: 

"Any conveyance, though recorded a s  provided by law, which 
does not comply lrith the  foregoing provision s h a l l  not izpar t  
constructive notice of the  contents thereof t o  subsequent pr- 
chasers and encumbrancers, but such conveyance i s  val id  a s  
between the par t ies  thereto and those who have notice thereof." 

'his amenchnent plts the plrchaser in the same position a s  he would be in 
if any other formal prerequisites t o  recordation had not been complied 
with, but does not a f f e c t  the va l id i ty  of t h e  instrument between the 
parties. 

Section 273% of the Government Code provides fo r  the  Illanner of 
recording these conveyances. It states:  

"If the name of the person i n  whom t i t l e  t o  r e a l  e s t a t e  is 
vested is changed from any cause, the  recorder s h a l l  
alphabetically index the  conveyance in the "Index of Grantors," 
both in  the name by which t i t l e  nas acquired and the name by 
d i c h  it is conveyed." 

lRhen a person puports t o  convey property t o  another before he has 
acquired t i t l e  t o  the property himself, but then l a t e r  acquires t i t l e ,  
the  c a r t s  generally hold that between these two par t ies  the grantee has 
a va l id  t i t l e .  This re su l t  is based on the doctrine of UEstoppel by Deed." 
There a re  two explamtions of this phenomenon nbich a r e  given by various 
courts in the United States. The f i r s t  theory is t h a t  the  grantor has 
pupor ted  t o  convey a t i t l e  and is l a t e r  estopped from asser t ing the t i t l e  
he subsequently acquires. The other theory is t h a t  the  t i t l e  actual ly  
passes d i rec t ly  t o  the grantee under the  conveyance t o  the grantor.(lO) 



The application of the ru l e  of "Estoppel by Deed" i s  limited, generally, 
t o  a s i tua t ion  i n  which the grantor i s  attempting t o  transfer a def ini te  
i n t e re s t  in land, and does not apply when he merely qui t  claims such 
in t e re s t  as he may have. 

The California leg is la ture  has codified the doctrine of Vs toppelby  
Deed" in Civil Code Section 1105: 

"Where a person purports by proper i n s t m m n t  t o  grant real 
property i n  f e e  simple, and subsequently acquires any t i t l e ,  or 
claim of t i t l e  thereto, the same passes by operation of l a w  t o  
the grantee, or his  successors." 

The doctrine in California applies likewise t o  a mortgagor who acquires 
t i t l e  subsequent t o  the execution of a mortgage. 

A more d i f f i c u l t  problem a r i se s  when the r igh ts  of t h i rd  par t ies  
intervene. For example, A purports t o  convey Blackacre t o  B before he 
acquires t i t l e  and subsequent t o  the acquisit ion of t i t l e  convep t o  C, 
a bona f i a e  p r c h a s e r  nithout notice of the former conveyance. There is a 
confl ic t  of authori ty  in the cases in the various s t a t e s  a s  t o  which of 
these two grantees would have pr ior i ty .  Leaving out any effect  the 
recording ac t s  might have, some courts have held t h a t  the estoppel w i l l  be 
raised against any par t ies  t o  whom the grantor l a t e r  attempts t o  convey 
regardless of whether they have notice or not. In  other s ta tes ,  a contrary 
view i s  expressed, which protects the  purchaser in such a situation, 
provided he i s  without notice. 

The recording ac t s  have complicated t h e  en t i re  s i tuat ion further.  
For example, A conveys t o  B, before acquiring t i t l e .  B records the deed 
k e d i a t e l y .  A, a f t e r  acquiring t i t l e ,  conveys t o  C, a bona f ide purchaser, 
wno records h i s  deed. If the recording s t a tu t e  s t a t e s  t h a t  the  record of a 
conveyance s h a l l  const i tute  constructive nozice t o  subsequent plrchasers 
fo r  = h e ,  wizhout notice, ~%li C be t reated a s  having notice of the 
conveyance t o  B and, therefore, take subject thereto? Courts in some s ta tes  
haw mechanically applied the  recording s t a tu t e  t o  t h i s  s i tua t ion  and 
protected the  par ty  rho first recorded. 

Other courts have f o i l m e d  a more pract ical  and sensible approach by 
holding tha t  t h e  first convepnce is not i n  the chain of t i t l e  of the  
second grantee ana, therefore, he is not put on notice of its terms. The 
California courts follow this view and do not put a purchaser on notice of 
conveyances made by his grantor o r  a grantor i n  his chain of t i t l e  before 
acquisit ion of t i t l e  t o  property. The basis f o r  this conclusion i s t b a t a  
purchaser snould be put on notice only of those instruments which he 
would discover by an orcinary search of the records. A person in searching 
the  records would not be l i k e l y  t o  f ind  conveyances made by his grantor 
before acquisit ion of t i t l e .  He would search Sack t o  the source of his 
grantor's t i t l e ,  but would not in so  doing f ind  conveyances by the grantor 
mde before he acquired t i t l e .  To f ind  these a special  search rmuld be 
required and the California courts have f e l t  t h i s  additional search would 



be too great  a burden. It would require a purchaser t o  investigate con- 
veqances by a l l  grantors i n  t he  chain of t i t l e  t o  f i nd  any possible 
conveyances made by any of them before they had acquired t i t l e .  Since 
such a search i s  not contemplated and such documents will not generally be 
discovered, a purchaser in California w i l l  not be considered t o  have 
constructive notice from the record of conveyances made or  encumbrances 
created by a grantor and recorded before the date on which the grantor 
acquired t i t l e  himself. Of course, i f  t he  purchaser has ac tua l  notice, he 
rill take t i t le  subject  t o  such conveyance or encumbrance. 

The case of Ludy v Z u m l t ,  (11) a leading California case on a f te r -  
acquired t i t l e  a f f o r d s a  c lear  i l l u s t r a t i o n  of this problem. Defendant 
acquired an  option t o  purchase a cer ta in  area  of land, but had not acquired 
t i t l e  t o  t he  property. He mde  a contract  with a water company t o  have 
water furnished t o  the area f o r  i r r i ga t ion  and i n  t he  contract a permanent 
l i e n  on the land vias given t o  the  company a s  securi ty  f o r  the payments due 
under the terms of the  contract. A t  t he  time of execution and recordation of 
t h i s  contract, t h e  defendant did  not have any in t e r e s t  i n  the  land. 
court holds t h a t  a n  option merely gave him a contract r ight ,  not an in te res t  
In real property. Subsequently, t he  defendant purchased the  land from 
p l a in t i f f  giving a note and purchase money mortgage in return.  The mortgage 
mas properly recorded. Payments on the contract were not made nor payments 
on the purchase pr ice .  The mortgagee sued t o  foreclose t he  mortgage and the 
water company cross-complained t o  foreclose i t s  l i e n  which it claimed had 
p r io r i t y  over the mortgage since it was f i r s t  recorded. 

The court reviewed,the authori t ies  both i n  California and i n  other 
s t a t e s  and concluded t h a t  the mortgagee would not be put on notice of the 
contract made by the optionee nor of t he  l i e n  given t o  secure payment of 
t he  contract. The reasoning of the  court  indicates  that t h i s  instrument 
would be outside the record chain of t i t l e  and could not be found by an 
ordinary search of the records. Therefore, t o  impute constructive notice 
of such an  inst-nt would be unfair  t o  t he  subsequent l i e n  claimant. The 
opinion s t a t e s  : 

"The p l a i n t i f f  in the present case would manifestly have no 
reason t o  invest igate  t he  public records t o  ascer ta in  whether 
I. G. Zumwalt or  any other stranger t o  t he  t i t l e  had created, 
or  any person had acquired, a l i e n  upon the property pr ior  t o  
t he  execution of t he  deed by p l a in t i f f  t o  the  Zumwal t s  
conveying the lands t o  them and t h e  simultaneous execution of 
t he  mortgage by the l a t t e r  t o  secure the purchase price thereof, 
or a t  l e a s t  s o  m c h  of such purchase price a s  p l a in t i f f  nas 
e n t i t l e d  to. And even i f  she had for  any reason examined the  
records f o r  t h a t  purpose, sne woulG not, under any indexing 
system of recording wr i t ten  instm'ilents required by l a w  t o  be 
recorded, have obtained any knmledge of 'the l i e n  of appellant, 
unless she had gone fur ther  in her i nves~ iga t ion  of the  records 
than the l a w  contemplates." 

It was argued by counsel in t h i s  case t h a t  when t i t l e  was acquired 



it re la ted  back t o  the  time the option was given and cut  off any 
intervening r ights .  The court, however, refused t o  apply the ru le  of 
re la t ion  back. This mle is only applied t o  fur ther  jus t ice  and in t h i s  
case it would work manifest in just ice .  The most important reason, however, 
why t h e  court  refused such r e l a t i on  back i s  tha t  an  option does not convey 
any in t e r e s t  in land. Therefore, there  i s  nothing t o  r e l a t e  back to. If 
it had been a c o n t n c t  t o  parchase, an  equitable i n t e r e s t  would have been 
created in the  p rchase r  and t i t l e  would r e l a t e  back t o  the  time of the  
=king of t h e  contract if it were desirable in the  par t icular  situation. 
This resul t ,  however, could be possible only if an in te res t  jn land were 
involved. It could not be achieved in the  case of an  option agreement, t he  
court stated. 

The case of - Sun Limber 5. v Bradfield(l2) provides another example of 
the  California view w f e r e k  types of encumbrances a r e  involved, e .g. 
a materialman's l i e n  and a deed of trust. A deed of trust was given by a 
person a t  a time when he had not yet  received delivery of the deed covering 
the property and therefore, ms not the owner of the property. Subsequently, 
he received ael ivery of t h i s  deed t ransferr ing t i t l e  t o  him. A t  t h a t  moment 
according t o  the  principle of Estoppel by Deed, the  t ru s t ee  acquired t i t l e  
t o  t he  property. The trust deed had been recorded rflen given, which was 
before there was aqv t i t l e  in the t ru s to r  t o  be transferred t o  t he  t rustee  
under such t r u s t  deed. Pr ior  t o  delivery of the  deed t o  the t ru s to r  which 
ms likemise pr ior  t o  the  acquisit ion of t i t l e  by the  t rus tee  under the 
trust deed, materialmen had furnished meterials f o r  a building on t h i s  
property. A conf l ic t  arose between the purchaser a t  t h e  foreclosure s a l e  
of the  trust deed and the materialman's l i e n  claimant a s  t o  wbich had 
pr ior i ty .  . . 

The court  based i t s  decision on Section 1186 of the Code of Civil  
Froce&re which reads a s  follows : 

"The l i ens  provided f o r  i n  t h i s  chapter a r e  preferred t o  any 
l ien,  mortgage, deed of trust, or  other encumbrance, upon 
the premises and improvemnts t o  which the l i ens  provided f o r  
in t h i s  chapter at tach,  which may have attached subsequent t o  
t h e  time *en the building, improvement, structure,  or work of 
improvement in connection with which the  l i e n  claimant has done 
h i s  m r k  o r  furnished h i s  ne te r ia l ,  mas commenced; a l so  t o  any 
l ien,  mortgage, deed of trust, or  other-encumbrance of which 
the lienholder had no notice, and which a s  unrecorded a t  the  
time the building, improvement, s t ructure  o r  work of islprove- 
ment with which the  l i e n  claimant has done h i s  work or  
furnished h i s  raterial was commenced." 

The l i e n  of t he  t r u s t  deed attached when the deed conveying the property 
was delivered t o  the t ru s to r  since a t  t h a t  time by the  principle of 
Estoppel by Deed, the  t rus tee  received t i t l e  t o  the property under t he  t r u s t  
deed. This was - a f t e r  the mater ia lmnls  l i e n  had attached by delivery of 
t he  materials. The r e su l t  a s ,  therefore, tha t  although the  t r u s t  deed was 
executed and recorded prior t o  the  time d e n  the l i e n  of t he  m a t e r i a b n  



had ac tua l ly  attached t o  the land, it did not ac tua l ly  a t t m h  u n t i l  a f t e r  
the other l i e n  had attached. According t o  the  code section quoted above, 
the l i e n  of t he  t r u s t  deed would be subor6inate t o  t he  l i e n  of the  
materialman since it had attached subsequent t o  the  time when the material  
had been furnished by the  illaterialman, and subsequent t o  t he  cornencement 
of work on the building. Since the  l i e n  claimant had p r i o r i t y  he was 
protected in the foreclosure s a l e  against  t he  plrchaser. 

IV. INSTRWIENTS EXECUTED AND - RECORDED AFTER - GRANTOR APE~&~NTLY PART= 
WITH TITLE -- 
It is the California v i m  a s  seen in the above section t h a t  a subsequent 

purchaser without ac tua l  notice will not be t reated a s  having constructive 
notice of instruments executed and recorded before a grantor acquired t i t l e  
t o  the  property. This same view is expressed by the California court i n  
regard t o  an instrument executed and recorded after the  grantor parted with 
title. 

For example, A conveys t o  B, and l a t e r  conveys t o  C by a recorded deed. 
I f  8 then conveys t o  X, a bona f i d e  purchaser without notice of the  con- 
veyance t o  C, X w i l l  not be t reated a s  having constructive notice of the  
l a t e r  deed t o  C, s ince it was made a f t e r  A haa apparently parted with t i t l e .  

The prac t ica l  consequences of t h i s  doctrine a r e  i l l u s t r a t e d  i n  the  
case of Rmley v b v i s .  (13) A conveyance was made by the m e r  by an  -- 
absolute deed, but the i n t en t  of the par t ies  was t h a t  it should operate a s  
a mortgage only. The deed was properly recorded, but did  not show the f ac t  
it nas given f o r  security 'only.  Subsequently, a aocument ms f i l e d  by the 
grantor s t a t i ng  t h a t  the or ig ina l  conveyance was merely f o r  the purpose of 
security. The purpose of this was t o  indicate t o  subsequent purchasers 
t h a t  the conveyance was i n  f a c t  a mortgage. The property was then conveyed 
t o  the p l a i n t i f f  by the mortgagee, the  p l a in t i f f  not having notice of the  
instrument subsequently f i l e a  by the  or ig ina l  grantor l imit ing the e f fec t  
of her conveyance. Plaintiff brought t h i s  act ion t o  quiet  t i t l e  against  
the  party claiming a s  a mortgagor since he claimed t o  have no notice of 
t he  f a c t  t h a t  t he  deed was r e a l l y  a mortgage aria no notlce of t ne  document 
limiting t h e  e f f e c t  of t he  or iginal  conveyance. The court held that s ince 
the  record ehwed t h a t  t he  grantor baa completely parted with t i t l e  by the  
or ig ina l  deed, a subsequent instrument attempting t o  l i m i t  t he  e f fec t  of 
her conveyance lrould be ineffective.  Such an  instrument f i l e d  subsequently 
would not put a subsequent purchaser on notlce of tne  f a c t  t h a t  the  par t ies  
had intended the  deed t o  operate a s  a mortgage. This e f fec t  could only be 
achirved. by a recorded contract  signed by the or ig ina l  grantee a t  the same 
time he executed the deed and which s t a t ed  the conveyance was f o r  secur i ty  
only and t h a t  the  property would be reconveyed when the debt was paid off. 

This problem can be i l l u s t r a t e d  a s  follows: k conveys t o  B by deed 
executed January 1, 150. A then conveys t o  C by deed executeri February 1, 



1950. C records h i s  aeed on February 3,  but B aoes not record u n t i l  
February 5. The rule  which California follows i s  tha t  the  f i r s t  purchaser 
f o r  value, without notice, and i n  good f a i t h  t o  record w i l l  prevail  a s  
between S and C. This means tha t  i f  C has no ac tua l  notice and no notice 
from f a c t s  and circumstances putt ing him on inquiry, on the  day he pur- 
chases, and i f  he properly records h i s  inszrument before B, C w i l l  have 
p r io r i t y  over B. The bas i s  for  t h i s  is tha t  unaer C i v i l  Code Section 1;1& 
a purchaser is only put on notice of instruments recorded before he 
records. It does not apply t o  instruments executed before but  recorded 
a f t e r  he records. 

A more d i f f i c u l t  problen a r i ses  when the f i r s t  recorded grantee 
conveys the property t o  a t h i r d  party. A conveys t o  B who f a i l s  t o  record 
u n t i l  a f t e r  A has conveyed t o  C who records immediately. C then convep 
t o  X a f t e r  both of the  other conveyances have been recorded and X claims 
p r i o r i t y  w e r  B. The court faced with a s i t w t i o n  l i k e  t h i s  in the case 
of Lianonex v - Viddls to~ ,  (a) held tha t  X had constructive notice of the  
conveyances f roa  k t o  i; and C a t  the t h e  he purchased, since both are  in 
h i s  chain of t i t l e  and would be dscovered by a proper search of the 
grantor-grantee books. This forces a purchaser t o  search f o r  instruments 
recorded a f t e r  t he  instrument by which h i s  grantor acquired t i t l e ,  imrolving 
deeds executed before the deed by which h i s  grantor obtained t i t l e  but 
which were recorded a f t e r  t h a t  time. He must continue h i s  search down t o  
the date t ha t  he himself acquires t i t l e .  

This r e su l t  my ,  however, be avoided i n  cer ta in  cases. X m y  claim 
p r i o r i t y  w e r  8 if he takes t i t l e  through a bona f i d e  purchaser. A s  shown 
above, a s  between B and C, C would prevai l  if he was without notice of the  
pr ior  conveyance t o  3. The court in -- Jones v Indewndent T i t l e  Co. (15) -- 
follows t h i s  t o  its logical  conclusion by allowing X t o  take the c l ea r  
t i t l e  which C had ootained. This would mean tha t  X could obtain C ' s  c lear  
t i t l e  and not be subject  t o  B ' s  i n t e r e s t  even if X had ac tua l  notice of 
the  deed from A t o  B. The court s t a t e s  t h i s  in the following manner: 

"A bona f ide  purchaser can convey h i s  e n t i r e  i n t e r e s t  or  t i t l e  
f r e e  and c l ea r  of outstanding but undisclosed and unrecorded 
equi t ies  pr ior  i n  point of time t o  the  claims of such prr- 
chaser, even (with one exception which i s  not involved here) 
t o  a transferee or  grantee n i t h  notice of such equities." 

H m v e r ,  i f  C were not a purchaser in good fa i th ,  t h a t  is if he had 
notice of Bls deed a t  the  time he uade his purchase he would not be given 
p r io r i t y  over B. X i n  taking t i t l e  from C coula not then claim a c l ea r  
t i t l e  derived from C. He could not claim t o  be a bore f i a e  purchaser in 
his own r i g h t  since he would be charged with cons.cructive notice from the 
record of the deed t o  since it mas in h i s  chain of t i t l e  and recorded 
previous t o  the  execution of the instrument conveying the property t o  him. 
This leaves X with no a l te rna t ive  except t o  search the records t o  t he  date 
of the conveynce t o  him and ascer ta in  what i n t e r e s t s  had been created 
before he acquired an  in te res t .  



The purchaser a s  shown abwe would not be charged with notice of 
conveyances and recorded subsequent t o  the time that  a grzntor i n  
t he  chain of t i t l e  had p r t e d  with t i t l e .  He would, however, be charged 
m t h  notice of those - made pr ior ,  but  recorded subsequeiltly t o  the time 
t h a t  t h a t  par ty  had parted with t i t l e .  This d i s t inc t ion  is highly 
theoretical ,  however, since i n  searching the records f o r  those mde pr ior  
but recorded subsequently the  purchaser woula autou!atically come across 
those mde  subsequently and recorded subsequently when he i s  looking f o r  
those made pr ior  but  recorded subsequently. Therefore, the  pwchaser 
would have ac tua l  notice of them and be bound by any e f fec t  they might 
have had on the f o m r  conveyance; of course, there  i s  the poss ib i l i ty  t h a t  
the purchaser might be put on notice of these instruments from f a c t s  and 
circumstances outside of the record, such a s  possession. 

The question presented i n  t h i s  section i s  whether a conveyance by a 
grantor of other property by a deed containing r e s t r i c t i ons  on the land 
retained by the grantor w i l l  impart constructive notice t o  an innocent 
purchaser of the  property retained by the grantor simply because the deed 
was recorded? For example, A ,  owner of l o t s  #L and #2 conveys l o t  # 1 t o  
B by deed containing r e s t r i c t i v e  cwellants which a r e  mutually enforceable 
by A and E and which a r e  applicable both t o  l o t  fi and l o t  #2. Later, A 
s e l l s  l o t  #Z t o  C, who has no actual  notice of the  r e s t r i c t i ons  imposed on 
l o t  #2 by the fomer  deed t o  3. The question the court i s  tinen faced with 
is whether C can be considered t o  have constructive nat ice  of t he  
r e s t r i c t i ons  contained i n  t he  deed conveying l o t  #l from the record of it. 
This depends on whether such deed is considered as  being in C1s chain of 
t i t l e  or not. 

There is a s p l i t  of authori ty  i n  the United States  on t h i s  question. 
The leading case of Glorieux 1 Lighthipe, (16) a New Jersey case, concluded 
t h a t  such deed was not in C ' s  chain of t i t l e  and, therefore, C ms not 
charged with notice of any r e s t r i c t i ons  contained therein.  

Other c m r t s  have, hmever, analyzed the s i t ua t ion  and decided that 
the deed is i n  C 1 s  chain of t i t l e .  'This seems the  more log ica l  approach 
since the instmnent  does convey t o  the  f i r s t  grantee an  in t e r e s t  i n  the  
land retained by the grantor. This in t e r e s t  may consist of an easement 
or  a r igh t  t o  enforce cer ta in  res t r ic t ions .  m e n  such an instrument i s  
recorded it is one of t he  links i n  t he  chain of t i t l e  by M i c h  C became 
the uivner of t he  property. It i s  in f a c t  a p r ior  conveyance of an in t e r e s t  
i n  the property which C has purchased and since it is recorded and can be 
discovered by a proper search of the  grantor-grantee books, it is log ica l  
t o  put a purchaser on notice of such a conveyance. The s i t ua t ion  does not 
change jus t  because the main purpose of the f o m e r  conveyance mas t o  convey 
neighboring land and not primarily t o  create an  encuxbrance on the land 
retained. (17) Any otner conclusion weald ~ k e  the r e s t r i c t i ve  covenant t o  
a great  extent f u t i l e ,  since the  grantor could then s e l l  the remaining 
property and extinguish the e f f ec t  of such a res t r ic t ion .  



The California I j i s t r ic t  Court i n  idiles v  Clark(l8) has followed the 
approach tha t  a  subsequent purchzser has constructive notice of the 
r e s t r i c t i ons  i n  s x h  a  si t l lat ion,  even though the deed crezting such 
res t r ic t ions  i s  not technically i n  the grantee's chain of t i t l e .  I n  t h i s  
case the area had been suodivided and a  general plan of developnent for  
the  en t i re  t r a c t  devised so  tha t  the property would be used f o r  exchs ive  
residences only. A m p  of the area was f i l e d  indicating tht a general 
plan of imprmement pvas being followed, but not expressly s ta t ing  the  
various res t r ic t ions .  The l o t s  were a l l  sold with reference t o  t h i s  mp.  
The or iginal  m e r s  contracted with each other a s  t o  what par t icular  
res t r ic t ions  would be put on the l o t s  and mae  them f o r  the benefit  of 
each and every l o t  i n  the t r a c t  and of t he  m e r s  thereof. Several l o t s  
were sold w i ~ h  these r e s t r i c t i ons  in the deeds and recorded. l a t e r ,  
hcwever, the or iginal  grzntors rescinded t h e i r  or iginal  agreement concerning 
the res t r ic t ions  and sold l o t s  s u b j x t  t o  dif ferent  res t r ic t ions  and sone 
l o t s  apparently without any res t r ic t ions  contained i n  the  deed. 

An act ion was brought by sone of the  omers t o  e s t i b l i sh  t h e i r  
equitd3le ensezsnt i n  a l l  the l o t s  in the area and t o  enjoin various land 
owners from v i o l a t b g  the r e s t r i c t i ons  or iginal ly  agreed upon. The c w t s  
i n  granting the injunction and decla-ing the e a s t e n c e  of the  easesent 
s ta ted  tha t  the pirchssers of a l l  the l o t s  r e r e  subject t o  the res t r ic t=ons 
whether t he i r  derd contzineri the  express r e s t r i c t i ons  or not.. The basis 
f o r  t h i s  the court s k t e r  i s  t ha t  the or iginal  leeds conti ising the 
r e s t r i c t i ons  were on record 2 n C  therefore, subsequerh pxchasers of l o t s  
ia the  t r a c t  were on notice of t he i r  contents. I n  answer t o  the argment 
tha t  tne origins1 deeds were not i n  the chain 05 t i t l e  of the subseque~it 
purchasers the court s ta tes :  

. 
"Appellants i n s i s t ,  however, tha t  they were only bound wjAh 
constmctive notice of those t h i n g s  which were within the 
course of the t i t i e  t o  the  k n d .  khi le  it i s  t rue  tha t  these 
deferxiants cii2 not deraign t i t l e  through a  deed containing 
the res t r ic t ions ,  they did deraign t i t l e  through the same 
pan to r s ,  the p r i n c i p l  aef en&nts herein, ~ h o  thenselves 
creatsd tine conditions. The deeds executed by the i r  grantors 
l imit ing t h e j r  t i t l e  were of record. Sere ordinary prudence 
would have dictated an examination of these deeds t o  ascer ta in  
if the remixing l o t s  were affected by them. The m p  of the 
t r a c t  v.as on f i l e ,  and the sa les  were made with reference 
thereto,  and it expressly indicated the existence of a  
building scheae. Under these circurrstances we a re  of opinion 
t h a t  the documents of record consti tuted constructive notice 
not only of t he  existence of the building scheme, but a l so  
tha t  the  t r a c t  ms burdened with cer ta in  easenents." 

This puts the burden on the subsequent pu rckse r  t o  exzmine a l l  the 
deeds which the grantors i n  his  chain of t i t l e  executed i n  regard t o  
ne i~hbor ing  Lands i n  or&er t o  detemine whether any of them contained 
r e s t r i c t i ons  on the land which the subseque~t  purchaser i s  p i rchzskg .  
Iie cannot t e l l  from the index whether t he  par t icular  instrument would 



contain such a r e s t r i c t i o n  o r  not  and therefore, must look a t  each of these 
documents. I f  a p l a t  system were used, these r e s t r i c t i ons  would show on 
the t r a c t  vhich was r e s t r i c t ed  and a subsequent purchaser of t h a t  t r a c t  
could ea s i ly  f ind  this res t r ic t ion .  Under the  grantor-grantee system, 
however, it is a serious burdm t o  discover these documents. 

It should, of course, be remembered t h a t  in a s i tua t ion  l i k e  t h i s  i f  
there  is ac tua l  not ice  o r  notice of f a c t s  and circumstances that would put  
a prudent man on guard, the purchaser must investigate. If he does not, 
he will be charged with notice of t h a t  which he would have discovered by 
a reasonably d i l igen t  search. The court i n  --  Miles v Clark s t a t e s  t h i s  very 
clearly:  "In addit ion thereto, the general appearance and character of 
the  t r ac t ,  and the nature of the  improvements thereon, ought t o  indicate 
to one interested the presence of some character of res t r ic t ions ."  

If t h i s  does not show up from the  possession, however, it would seem 
that it i s  too great  a burden t o  put on the purchaser to require him t o  
invest igate  a l l  the instruments involving neighboring lands which h i s  
grantor has executed. (19) 

This chapter has developed the r u l e  t h a t  the  doctrine of constructive 
notice does not generally apply t o  instruments not in the chain of t i t l e ,  
and has attempted t o  show when an instrument is not in the chain of t i t l e ,  
although the courts a r e  not always agree6 on t h i s  point. Finally, an 
attempt has been made t o  show the d i f f i cu l ty  a purchaser has i n  determining 
uhat i n t e r e s t s  of t h i rd  par t ies  h i s  t i t l e  w i l l  be subject  to and what type 
of search he must nake. This d i f f i cu l ty  a r i ses  from the  doctrine of con- 
s t ruc t ive  notice from f&Ets and circumstances. It i s  very d i f f i c u l t  f o r  a 
purchaser to dete-e what f a c t s  would lead a reasonable man t o  make an 
investigation and ju s t  how f a r  he should investigate t o  be f u l l y  protected. 
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Chapter 10: MATTERS OF WHICH RECORD IMPARTS NOTICE 
m v e r s s f  Southern calif- 

I. INTRODUCTION 

C i r i l  Code Section 1213 provides f o r  constructive notice from the 
record. It reads as follows: 

'Eve- conveyauce of real property acknowledged o r  proved and cer t i -  
f i e d  and recorded a s  prescribed by l a w  from the time it i s  f i l e d  
with the recorder f o r  record i s  constructive notice of the contents 
thereof to subsequent purchasers and mortgagees;...' 

There a r e  many cases interpret ing t h i s  code section and discussing the 
question of what matters a subsequent purchaser has notice of from the 
record. I n  fac t ,  constructive notice is emphasized by the courts very 
often when it i s  unnecessary to discuss the problem. This rill be con- 
sidered now. 

When an instrument creating legal i n t e r e s t s  is executed the grantee 
of any in t e r e s t  under t h a t  instrument is given p r io r i t y  over a subsequent 
purchaser, provided the instrument is properly recorded f i r s t .  It is 
unnecessary t o  discuss constructive notice in that s i tuat ion.  It is suf- 
f i c i e n t  t o  s t a t e  t h a t  the  grantee had a common law p r io r i t y  which he 
preserved as  against  subsequent purchasers by recording. The courts, how- 
ever, prefer t o  s t a t e  t ha t  the subsequent purchaser can claim no in t e r e s t  
since he has constructive not ice  from the record of t he  pr ior  instrument. 

When the first i n s b e n t  creates an equitable i n t e r e s t ,  however, and 
the subsequent purchaser acquires the t i t l e  there is no question of 
common l a w  pr ior i ty .  The subsequent purchaser in that s i t ua t ion  w i l l  have 
p r io r i t y  unless he has taken t i t l e  with notice of t he  former equity. 

He may have actual  notice, vhich would cut off  h i s  p r ior i ty .  He may 
have constructive not ice  from the record of the  f i r s t  instrument o r  con- 
s t ruc t ive  notice from f a c t s  and circumstances M c h  put him on inquiry. 
It is necessary in such a s i t ua t ion  to discuss constructive notice in 
accordance with C i v i l  Code Section 1213. 

Another s i t ua t ion  in which constructive notice from the record is 
important i s  when a subsequent purchaser records before a pr ior  purchaser 
o r  the  pr ior  purchaser fails to record. For example, 0, owner of Black- 
acre gives A a lease  f o r  f i v e  years on Blackacre. This lease  i s  not  
recorded. 0 then conveys to B with a statement in the deed that the 
property is subject  to a lease  in favor of A. This deed i s  recorded. B 
then conveys t o  C, but  the deed does not contain any statement of the 
existence of the lease  in favor of A. C i v i l  Code Section 12l.b protects 
C against  t h i s  p r ior  unrecolded lease i f  C purchased in good f a i th ,  16th- 
out notice, and for  value. Aotice I611 be the question involved in t h i s  
case. The courts hold tha t  C would be put on notice of the  lease  since 
there  nas a r e c i t a l  of t he  existence thereof in a recorded instrument in 
C ' s  chain of t i t l e .  The basis f o r  t h i s  is that a subsequent purchaser is 



put on notice of the contents of the recorded i n s t m n t  and must investi-  
gate any references p e r t a i ~ r y  t o  unrecorded instruments. (1) 

Bearing i n  mind tha t  these a r e  the only s i tuat ions  i n  which construc- 
t i ve  notice f r o m  the  record should be discussed a br ief  summary of the 
matters of which the record gives notice w i l l  follow. 

A subsequent purchaser i s  put on notice of the existence of a w  instru-  
ments i n  h i s  chain of t i t l e  which are  recorded and which might a f fec t  h i s  
t i t l e  t o  the property. He i s  in addition, charged with notice of t he i r  legal  
e f f ec t  against him.(2) 

This would be important i n  a s i t ua t ion  i n  which the pr ior  recorded 
instrument conveyed an equitable estate.  If it comeye2 a - l ega l  es ta te  
notice would not be inportant since the f i r s t  party would have comon law 
pr io r i t y  which was preserved by h i s  proper recordation. 

An example of a s i t ua t ion  i n  which notice would be important i n  t h i s  
connection i s  as follows: 

0, o m r  of Blackacre makes a contract  t o  s e l l  Blackacre t o  A who 
properly records h i s  contract. 0 then purports t o  convey lega l  t i t l e  t o  
P who d s o  properly records. d i n  such a case cannot r e l y  on a common law 
p r io r i t y  since he had acquired merely an e table  t i t l e  and P claims a 9- subsequent l ega l  t i t l e .  However, the recor of this contract of sale  
gives notic-, a subsequent wchaser, as acresul t  of the terms of 
C i v i l  Code Section 1213 quoted above. P, therefore, cannot claim to be a 
born f ide  purchaser without notice since he has notice from the record. He 
w i l l  not be given p r io r i t y  over A. 

If A had received the l e  al t i t l e  and recorded it would not be neces- + sary to discuss constructive no i c e  from the record. 

111. NDTICE OF RECITALS CONTAINEI) I N  HECOIDEl  INSTRUMENTS I N  TFlE 
A f R C r n ' S r n  TITLF - -- --- 

A purchaser of r e a l  property w i l l  be charged with notice of a m  rec i t -  
als i n  the i n s t m m n t s  recorded i n  his chain of t i t l e .  These may consist  
of the following types of rec i ta l s :  

1. Recitals of Legal In te res t s  - 
2. Recitals of Eguitable In te res t s  

3. Reci ta ls  Referring t o  Unrecorded I n s t m n t s  o r  Instruments 
Outside the Purchaser's Chain of T i t l e  



Recitdls i n  these instruments m y  consist  of r e c i t a l s  of legal  in te r -  
e s t s  srlch as easements, l i f e  es ta tes ,  e t  cetera.(3) For example, 0, owner 
of Blackacre conveys the property t o  BXth a statement i n  the deed reserv- 
ing an easemnt f o r  0 t o  have a road across Blackacre. B then conveys t o  
P without any statement in the deed concerning O 1 s  easement. P will 
receiwAj$le subject  t o  the easement i n  fa& of. 0-on t h e  basis of e i t he r  -, .~ . ~. 
of two-heories :  

The first theory and the proper analysis i s  t h a t  0 reserved a l ega l  
i n t e r e s t  i n  Slackacre and he i s  i n  e f fec t  a p r ior  purchaser of tha t  l ega l  
in te res t ,  the easement f o r  a road. A subsequent purchaser, P, would have 
no r igh t  t o  cut  off  the easement since 0 was f i r s t  i n  time and, therefore,  
had comon law pr ior i ty .  This p r io r i t y  was preserved by 0 when the instru- 
ment giv;lng him such an easement was first recorded. 

The second theory md the om generally followed by t h e  courts i s  tha t  
P uas p u t  on notice of 01s i n t e r e s t  from the record and, t h e r e f o ~ ,  could 
not claim t o  be a bona f i d e  purchaser without notice. It i s  actual ly  unnec- 
essary t o  discuss t h i s  wes t ion  of constructive notice since as  discussed 
before 0 was f i r s t  i n  tine to acquire 'Yhe easenent ana had retained h i s  
common law p r i o r i t y  by recording f i x t .  

9. F 3 C I T U  OF ECYITABLE IWl'*;%STS - -- 
Where the i n t e r e s t  jrvolved i s  an equitable i n t e r e s t  constructive 

notice from the record i's very inportant. ( b )  For example, O conveys 
Blackecre t o  k subject  to res t r ic t ions  on the use of Blackacre. The 
r e su l t  is tha t  0 has r e t a i ~ ~ d  an equitable i n t e r e s t  which consists of the 
r igh t  to enforce these res t r ic t ions .  A conveys to P without ary mention 
t o  P of these res t r ic t ions .  The deed by which P acquires t i t l e  has no 
reference to these res t r ic t ions .  A t  common l a w  P, a subsequent purchaser 
of the lega l  e s t a t e  without notice would not be subject  t o  the equitable 
i ~ t e r e s ~  i n  0 since equitable i n t e r e s t s  were cut  o f f  by a purchaser of the 
legal t i t l e ,  who purchased i n  good fa i th ,  f o r  value, and without notice of 
the pr ior  equity. However, under the California recording system the  
recordirrg of the deed from 0 to A would give notice t o  P of the res t r ic -  
t ions  i n  the deed from O t o  A.  He could not, therefore, be considered a 
bona f ide  purchaser without notice and would be subject to t h i s  p r ior  
equity i n  favor of 0. 

Since there i s  no common 12.w p r i o r i t y  given t o  0 i n  t h i s  s i tuat ion,  
it i s  necessary to r e so r t  t o  the doctrine of constructive notice f romthe  
record i n  order t o  protect  0 's  i n t e r e s t .  

Examples of l ega l  i n t e r e s t s  are ease~en t s ,  reversionaqj i n t e r e s t s  
a f t e r  terninat ion of a lease o r  breach of con6ition. 

Exar;nles of equitable i n t e r e s t s  are  r e s t r i c t i ve  covenants, i n t e r e s t  
of 2 benefjcjary under a trust., equitable servitudes. 



It is now generally agreed tha t  these equitable i n t e r e s t s  are edo rce -  
able against subsequent purchasers with notice. There are, however, a few 
s i tuat ions  i n  which the courts refuse t o  enforce covenants against subse- 
quent purchasers even i f  they have notice.(S) The extent t o  which such 
covenants, e t  cetera,  a r e  enforceable i s  not within the scope of this paper. 
The main p u ~ o ~ t h i s  discussion is t o  emphasize what r e c i t a l s  i n  instru- 
ments i n  a purchaser's chain of t i t l e  he w i l l  be considered t o  have notice 
of from the record. 

C. .RECITALS F E E B R I N G  TO UNRECORDED INSTRWNTS - OR INSTRUIENTS 
OJTSIDE - TEE PUE~CF&'S CFiIN OF TIT= --- 

When an i n s t m n t  i s  unrecorded it i s  - void as against subsequent bona 
f ide  purchasers or  mortgagees who properly record t h e i r  instnunents. Yro- 
vis ion f o r  t h i s  r e su l t  i s  made i n  C i v i l  Code Section 12I.b. I n  order t o  
claim the benefits  of t h i s  code section, the subsequent purchaser r u s t  prove 
tha t  he had no notice of the unrecorded i n s t m n t  a t  the time he made h i s  
purchase. This means no actual  notice and no notice from fac ts  circum- 
stances putt ing him on inquiry. 

When there  are r e c i t a l s  i n  recorded inst-nts i n  th i s  purchaser's 
chain of t i t l e  which re fe r  t o  i n s t m n t s  which have not been recorded, the 
purchaser is required t o  make a reasonable imes t iga t ion  to discover the 
unrecorded instr-nt referred to.(6) For example, 0, owner of Blackacre 
grants an easenent t o  A for  a road across Elackacre. This instrument i s  
not recorded. 0 l a t e r  conveys Blackacre to B subject  t o  the easement i n  
favor of A. This easement i s  expressly referred t o  i n  B's deed which i s  
properly recorded. B l a t e r  conveys t o  P who takes t i t l e  subject t o  a l l  
r ecoded  interests .  It i s  h i s  duty t o  search the record and f ind what 
i n t e r e s t s  are outstanding against the property he i s  purchasing. He will 
discover, through such a search, the reference i n  P's  deed t o  the easement 
i n  favor of A. It i s  then h i s  &ty t o  investigate t o  the extent t ha t  a 
reasonable man would and try to discover the  terms of the unrecorded 
instrument giving A an easement. I f  he f a i l s  t o  make a reasonable investi-  
gation he will be charged with notice of the contents of tha t  unrecorded 
instnrment i f  it could have been discovered by a reasonable investigation. 
This will prevent him from claiming as a bona f i d e  purchaser without notice 
and, therefore, he cannot claim protection under C i v i l  Code Section 12l.h 
against  t h i s  p r ior  unrecorded instrument. If ,  however, the instrument 
could not have been discovered by a reasonabb investigation he w i l l  not be 
charged w i t h  notice of it. If he has no notice f r o m  other f a c t s  and c i r -  
cumstances he w i l l  be pemi t t ed  t o  claim a s  a bona f ide  purchaser without 
notice and, therefore, not subject  t o  t h i s  easement i n  favor of A. The 
burden of discovering the instrument is on the subsequent purchaser. lie 
must decide what a reasonable investigation consis ts  of. It i s  a d i f f i c u l t  
decision t o  make. It is unfortunate whenever a purchaser is put on notice 
of instruments not on the record. It is  i n  vi_olati.on of the s p i r i t  of the 
.%cording Act which i s  t o  m&e the record a t rue re f lec t ion  of 'he sl,ate of 
the t i t l e .  It f a i l s  t o  do tais i n  several  ressects  a s  i s  sointed O I I ~  i n  
Chapter 2 of Par t  IV. 



A s  stated above, a purchaser will  be charged ;li.th no5ce of ul u-nre- 
corded i w - t r m e n t  referred t o  i n  a recorded instnment  i f  he f a i l s  t o  mae 
a reasonable invest izat ion t o  discover the instrument referred to. There 
i s  case authority lidtin;: the notice i n  such a s i tna t ion  t o  notice of 
provisions which would general l r  'be found i n  tha t  t p e  of i n s t m n t .  (7) 
For example, i f  the unrecorded instrument referred t o  i n  a recorded in s tm-  
m n t  were a lease, the purchaser who f a i l s  t o  investigate is charged with 
notice of the ordinary terms of tha t  lease, such as  a covenant t o  repair ,  
o r  give an extension or renewal. Iie would not  be put on notice of nn 
umsual  provision, such as a covenant t o  purchase a l l  the milk required 
by the lessor  from the lessee.  

A subsequent purchaser is generally not charged with notice of matters 
c o n t a i ~ d  i n  instruments outside the chain of t i t l e .  An exception is made 
i n  the following situation: 

0 i s  the owner of l o t s  #1 and #2. He conveys l o t  #2 t o  A by recorded 
deed. I n  t h i s  deed are  various res t r ic t ions  which 0 and A have agreed t o  
and which a r e  made by both par t ies .  For example, both agreed in t h i s  deed 
not t o  build structures over two s tor ies  high. 0 agrees not to build such 
buildings on l o t  #1 and A agrees t o  re f ra in  from building such buildings 
on l o t  #2. These are therefore, m t u a l l y  enforceable r e s t r i c t ive  covenants. 
0 later conveys l o t  #1 t o  X who claims t h a t  he is not subject t o  the res t r ic -  
t ions on t h i s  l o t .  The California courts have held tha t  the deed conveying 
l o t  #2 t o  A i s  not i n  X ' s  chain of t i t l e ,  but nevertheless X will take sub- 
jec t  t o  the restrictions.(8) This requires X t o  search the records fo r  any 
conveyance by 0 of neighboring pieces of property i n  which 0 agreed to any 
res t r ic t ions  on l o t  #1 r6tained by h i m .  This matter w a s  discussed i n  
Chapter 9 .  

A second s i iua t ion  i n  which a purchaser maybe charged uith notice of 
matters i n  a recorded instrument outside h i s  chain of t i t l e  occurs i n  the 
followine; case: 

A r e c i t a l  is contained i n  a deed i n  the purchaser's chain of t i t l e  
incorporating provisions i n  an instnvnentmhich is recorded but outside the 
purchaser's chain of t i t l e .  For e x q l e ,  0, owner of l o t s  #1 and #2 con- 
l o t  #1 to % by a deed containing cer ta in  res t r ic t ions  on the use of this 
l o t  but with no statement of res t r ic t ions  on l o t  #2 r e t a imd  by 0. This 
deed is properly recorded. Subsequently, 0 conveys l o t  #2 t o  P2 and states 
i n  the deed, which is properly recorded, t h a t  t h i s  l o t  i s  subject t o  the 
same res t r ic t ions  a s  those contained i n  the recorded deed from 0 t o  PI. 
This reference puts P2 on notice of the res t r ic t ions  i n  the deed f r o m  0 to  
3 covering l o t  #1 and makes l o t  #2 subject t o  the same restr ic t ions.  This 
i n  e f fec t  puts P2 on notice of provisions i n  an instrument which i s  outside 
his chain o r  t i t l e .  If P2 then conveys t o  P3 without any mention of res t r ic -  
tions, P3 w i l l  have notice of the contents of the ins t rments  i n  his chain 
of t i t l e .  He w i l l  be charged with notice of the reference involving res t r ic -  
t ions i n  the deed from P1 t o  P2 and must investigate t o  detelmine the 
res t r ic t ions  against  t h i s  party. This requires him t o  look a t  the or iz inal  ' 
instrument from 0 t o  P1 which s e t  up the restr ic t ions.  I f  he f a i l s  t o  



investigate as a reasonable nan he w i l l  be  charged with notice of the 
res t r ic t ions  and t h e i r  appl icabi l i ty  t o  h i s  l o t .  h'e is, i n  effect ,  charged 
w i t h  notice of the contents of an in s t rmen t  outside h i s  chain of t i t l e .  (9) 

I n  any s i t ua t ion  involving r e c i t a l s  i n  a recorded instrument the 
r e c i t a l  mst be c lear  and def ini te .  If the r e c i t a l  is  too vague and uncer- 
tain a subsequent purchaser w i l l  not be charged w i t h  notice of the rec i ta l .  
(10) 



See discussion of these theories i n  the Introductory Chapter t o  t h i s  
paper. 
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Chapter ll: EFFECT OF FAILLJEE TO C , E ~ . X l  
ty of z u t h e r n ~ a l i f  ornia ) 

I. INTRODUCTION 

The common law r u l e  governing p r io r i t y  was that the party whose instrument 
was executed first in time was given p r io r i t y  over any instruments executed sub- 
sequently. This ru l e  applied as between two instruments transferring o r  creat-  
i n g  legdL i n t e r e s t s  i n  r e a l  property and a lso  as between two instruments trans- 
ferr ing o r  creating equitable i n t e r e s t s  i n  r e a l  property. I f ,  however, the 
f i r s t  instrument transferred merely an equitable in te res t ,  a subsecpent purchaser 
of the  -1 t i t l e  was given pr ior i ty ,  provided he purchased i n  good f a i t h ,  fo r  
value and without notice of the pr ior  equitable in te res t .  

The California s t a t u t e  follows the common law ru le  of f i r s t  i n  time but adds 
an addit ional requireaent. The f i r s t p u r c h a s e r  w i l l  have pr ior i ty  provided he re- 
cords h i s  instrument before a subsequent purchaser records h i s  instrument. I f  
he f a i l s  to record he may lo se  his  pr ior i ty .  The California doctrine, therefore, 
gives p r io r i t y  to the f i r s t  i n  time, provided he meets the s ta tutory requirements 
of purchase i n  good f a i t h ,  f o r  value, and without notice of p r ior  instruments and 
records f i r s t .  

I f  the purchasers have both acquired lega l  o r  equitable i n t e r e s t s  the  basis 
f o r  p r ior i ty  is t h a t  the  first i n  time has common l a w  p r io r i t y  and by recording 
has protected it. If the f irst  instrument involves an equitable i n t e r e s t  and the 
second a l ega l  i n t e r e s t  the  f irst  purchaser, provided he records f i r s t ,  i s  pro- 
tected on the theory t h a t  by recording he has given notice to the purchaser of the 
l ega l  t i t l e .  The purchaser of the lega l  t i t l e  w i l l  not  be able to claim p r io r i t y  
as he would have a t  common law. It is necessary base the decision on this 
theory since the f i r s t  purchaser i n  that s i tua t ion  has no common law p r io r i t y  to 
be protected by recording. 

If the purchaser who is f i r s t  i n  time f a i l s  to record f i r s t  he may lose h i s  
p r ior i ty .  C i v i l  Code Section 12l.b provides as follows: 

"Every conveyance of r e a l  property, other than a l ea se  f o r  a term not  
exceeding one year, is void as against  any subsequent purchaser o r  
mrtgagee of the  same proper ty ,or  any par t  thereof, in good f a i t h  and 
f o r  a valuable consideration, whose conveyance is f i r s t  duly recorded, 
and as against  any judgment affect ing the t i t l e ,  unless such conveyance 
shall have been duly recorded pr ior  to t h e  record of notice of action." 

If the  subsequent purchaser records f i r s t  and meets the requirements of Civ i l  
Code Section 121& he w i l l  be given p r io r i t y  over the  pr ior  unrecorded conveyance. 
The subsequent purchaser must prove he purchased i n  good f a i t h ,  f o r  value, and 
without notice of the pr ior  unrecorded conveyance. Here i s  the second s i tua t ion  
in which constructive notice i s  important. The subsequent purchaser must prove 
he had no actual  notice and no constructive notice in order to be given p r io r i t y  
over the  f i r s t  purchaser who fa i led  to record. The problems connected with 



notice w i l l  be discussed below. 

The purpose of this chapter is to determine what persons may a s se r t  the 
inva l id i ty  of a p r ior  conveyance when such conveyance is unrecorded. These 
persons must be subsequent purchasers o r  mortgagees, who claim under an "instru- 
ment" authorized by the general recording s ta tute ,  and who purchase in good 
f a i th ,  f o r  value, and without notice of the pr ior  unrecorded conveyance, and 
who record first. There is a special  provision f o r  cer ta in  judgment creditors. 
See Section VIII - in f ra .  The various elements which a party claiming protection 
under Civ i l  Code Section 1221 must prove w i l l  be discussed below. 

Civi l  Code Section 1 2 1 L  limits protection t o  subsequent purchasers or  mort- 
gagees. Prior purchasers who record a re  protected eitiner because they have main- 
tained the i r  comon law p r io r i t y  o r  because recording of t ne i r  instruments has 
given notice t o  subsequent purchasers under Civi l  Code Section 1213. Therefore, 
Civil  Code Section 121L i s  desizned for the benefit  of --~- siubse.l;ient purchasers who 
claim p r io r i t y  over @or unrecorded instmments. In addition, it protects 
these subsequent purcl%rs against  other subsequent purchasers who record a f t e r  
they do. 

For example, 0, owner of Blackacre, conveys t o  A ,  who f a i l s  t o  record. 0 
then conveys to B who records meeting a l l  reqicirements of Civ i l  Code Section 
121k. 0 then conveys the same property to C, who records properly without 
notice of the  pr ior  conveyances. A is a pr ior  p r c h a s e r  who has fa i led  to  re- 
cord. B i s  a subsequent purchaser who is protected against  A by v i r tue  of 
Civ i l  Code Section 121k, since he i s  the f i r s t  subsequent puchaser  to record. 
By the same token he is protected against  C, another subsequent purchaser. This 
code sect ion gives p r io r i t y  t o  t he  subsequent purchaser td~o f i r s t  records pro- 
perly provided he meets the requirements of purchase in good f a i th ,  f o r  value, 
and without notice. That would be B i n  t h i s  case. Therefore, B i s  protec'ed 
against  a p r ior  unrecorded conveyance and against  a subsequent purchaser who re- 
corded a f t e r  B recorded. 

It is important to note t h a t  protection i s  expressly xiven t o  subsequent 
chasers and mortgagees. It has been held t h a t  the grantee of a q u i t  claim 
is considered a purchaser.(l) Therefore, t he  grantee under svch a deed 

w i l l  be given p r io r i t y  over a pr ior  unrecorded grant deed. 

Subsequent credi tors  a r e  not given protection under Civi l  Code Section 121L. 
The r e su l t  i s  tha t  the  grantee under a pr ior  unrecorded conveyance i s  given 
p r i o r i t y  over a subsequent attachment o r  judgment creditor.  Such credi tor  nay 
not  a s se r t  t h e  inva l id i ty  of a pr ior  unrecorded conveyance.(2) 

However, a judgment credi tor  purchasing a t  h i s  own s a l e  i s  a purchaser and 
can invoke t h e  protection of C iv i l  Code Section 121h i f  he meets the other re- 
quirements of t ha t  code section. (3) 

The subsequent purchaser may be the purchaser of an equitable t i t l e  as well 
as the purchaser of a l ega l  t i t l e  in order to obtain protection under Civil  Code 



Section 121k.(L) For example, 0, ouner of Blackacre gives A a t r u s t  deed on 
the property. This i s  not recorded. 0 tinen contracts with B t o  s e l l  Black- 
acre to him. This contract of s a l e  is properly recorded. B has acquired an 
equitable t i t l e  under t h i s  contract of s a l e  and w i l l  have pr ior i ty  over A, 
provided he meets the other requirements of the  above code section. 

In addition to subsequent purchasers the s t a t u t e  is expressly f o r  the 
benef i t  of subsequent mortgagees. This means t h a t  a subsequent bona f ide  
mortgagee who records f i r s t  w i l l  be protected against a p r ior  unrecorded con- 
veyance.(S) 

What  may qualify a s  an "instrumentn under the general recording s t a t u t e  
was discussed i n  Chapter 2. It w i l l  not be necessary t o  discuss t ha t  problem 
a t  t h i s  point. It is important t o  note t h a t  a person who claims pr io r i t y  un- 
der Civ i l  Code Section l 2 l b  must claim under such an "instrument". This means 
he must be a grantee under a deed, a lessee, a mortgagee, cetera. 

An attachment is not an "instrument" and, therefore, a subsequent par ty  
claiming-rights against  the property under an attachment vill not receive 
p r i o r i t y  over a pr ior  unrecorded instnunent.(6) This question could be dea l t  
with merely by holding t h a t  a party claiming under an attachment is not a pur- 
chaser but merely a credi tor  and is, therefore, excluded from the terms of 
Civ i l  Code Section 121b. 

A Judgment i s  not an ltinstrurnent" authorized by the general recording 
s t a t u t e  and, therefore, a subsequent party claiming under a judgment will be 
refused p r io r i t y  over a pr ior  unrecorded instrument.(7) This question a l so  
could be dismissed by holding t h a t  such a party is a creditor and a credi tor  
i s  not protected by the t e n s  of C i v i l  Code Section 12lh. There is a special  
provision regarding a judgment involving the r e a l  property in question. This 
w i l l  be discussed below. The present discussion i s  limited t o  other judgments. 

However, a judgment credi tor  who purchases at his own sale has been held 
to be a bona f ide  purchaser and en t i t l ed  to protection.(B) 

A she r i f f ' s  ce r t i f i ca t e  of s a l e  has been held t o  be an "instnunent" en- 
t i t l e d  to recordation under the general recording s ta tute .  Therefore, a pur- 
chaser who receives such a ce r t i f i ca t e  i s  protected under C iv i l  Code Section 
121h against  p r ior  unrecorded i n s t m e n t s . ( 9 )  

IV. - THE CUIMANT HUST PUHXASE I N  GOOD FAITH - --- 
The element of purchase i n  good f a i t h  requires t h a t  the  purchaser have no 

notice of f ac t s  which would put a reasonable man on inquiry. For example, if  
the property i s  purchased a t  a pr ice  which i s  grossly inadequate t h i s  would be 
a circumtance t h a t  would cause a reasonable man to suspect a defect  i n  the  
t i t l e  to the property. Failure to make a reasonable investigation under such 



circumstances would mean t h a t  the purchaser had not  purchased i n  good fa i th .  
He should investigate to determine whether there had been a prior conveyance 
t h a t  had not  been recorded. If no investigation i s  made the purchaser js ccn- 
sidered to have not ice  of q matters he muld have discovered by a reasonable 
investigation and may lose  his standing as a bona f i d e  purchaser. 

The element of good f a i t h  is inseparably connected with the problem of 
constructive notice from fac t s  and circumstances and will therefore, be dis- 
cussed fur ther  in the section below on NOTICE. 

V. Ti CIAI3IANT MUST PURCIIASE FOR VALUE - - -- 
The requirement of ~ d u e  i s  closely connected with t h a t  of good fa i th .  

The consideration f o r  the sa l e  of the property may be in money o r  i t s  equiva- 
lent .  For example, it may be the  forbearance, suspension o r  surrender of a 
l ega l  r i g h t  to process f o r  the enforcement of the collection of the debt.(lO) 
The process of attachment is an e m p l e .  It has been held many times that 
the cancellation of a pre-existing debt w i l l  be su f f i c i en t  consideration.(ll) 

The court does not  generally look in to  the a d e w a q  of the consideration 
given. A small consideration may support the transfer of valuable in te res t s  
in property.(l2) However, a s  s t a t ed  above, i f  the consideration i s  grossly 
hadequate t h i s  w i l l  be a circumstance bearing on the question of the good 
f a i t h  of the purchaser. For example, in Rabbit v Atkinson,(l3) property worth 
$35,OGO was given i n  sa t i s fac t ion  of a judgment 70-L. The court s ta ted 
i n  this case: 

. . 
"While mere inadequacy of consideration may not be suf f ic ien t  to 
deprive one of h i s  posit ion as  a purchaser for  value, an o f fe r  by 
a vendor to s e l l  f o r  a grossly inadequate price is a circumstance 
which should place the purchaser on h is  guard and may be such as 
to require that he make a reasonable inquiry a s  to the t i t l e  of 
the vendor not  disclosed by the records." 

A mere nominal consideration has been held to be insuff ic ient .  The court 
in Beach v Faust(I.4) states: --- 

"The recording l a w s  were not enacted to protect those uhose ignor- 
ance of the t i t l e  is deliberate and intentional, nor does a mere 
nominal consideration s a t i s f y  the  requirement t h a t  a valuable con- 
s iderat ion must be paid. Their purpose is to protect those who 
honestly believe they are  acquiring a good t i t l e ,  and uho invest  
some substant idl  sum in rel iance on t h a t  belief ." 
If the purchaser fails to  prove he has paid value f o r  the conveyance he 

w i l l  not  be given p r io r i ty  over a pr ior  purchaser who f a i l e d  to record pro- 
perly. (15) It should be emphasized a t  this point that  a subsequent purchaser 
has the  burden of proving h i s  purchase in good faith, f o r  value, and without 
notice.(l6) Lf he f a i l s  to sustain t h i s  burden he w i l l  not be given protec- 
t i on  under Civil Code Section 121h. 



There a r e  two types of notice generally referred t o  in the California de- 
cisions. These a r e  --- ac tua l  notice and construst& notice. (17) 

A. ACTUAL NOTICE: 

Actual notice means tha t  a purchaser has actual ly  seen the par t icular  un- 
recorded instrument involved i n  the case. For example, 0 leases  Blackacre to 
A f o r  f i v e  years by a l ea se  which is unrecorded. 0 then conveys Slackacre to 
B by recorded deed. O t e l l s  B t ha t  he has given a lease  to A and shows the 
lease  t o  B. B then has actual  notice of the  lease  to A and takes subject  to 
i ts  terms. ( 18 ) 

If the lease  were not actual ly  shown to B but he was aware t h a t  such a 
lease  was i n  existence he would be put on inquiry as  to the terns of the lease.  
(19) He would be required t o  xake a reasonable investigazion t o  discover tine 
ter-ms and conditions of such lease.  I f  he f a i l s  t o  nake such investigation he 
w i l l  be held t o  have constructive notice of what he would have discovered by a 
reasonable investigation. 

I f  the agent of t he  purchaser has actual  knowledge of the terms of the 
pr ior  unrecorded lease, t h i s  howledge i s  imputed to  the purchaser, who is 
charged with notice of the  terms and i s  subject  t o  them.(20) 

If the unrecorded instrument which the purchaser has ac tua l  notice of re- 
f e r s  to other instruments the  purchaser is put on inquiry as t o  the contexts 
of the instnunents referred to . (2l)  For exampleYi0, owner of Blackacre, grants 
t o  A by an instrument in writing an easement t o  have a road over Slackacre. 0 
subsequently conveys the property t o  3 with an express r e c i t a l  i n  the deed mak- 
i n g  the conveyance subject  to A ' s  easement. Neither of these instruments a r e  
recorded. 0 then purports to give C the easement which he had formerly given 
to A. C has ac tua l  notice of the deed from 0 to B but no actual  notice of the 
instrument from 0 to A g r a n t k ~  t h i s  easement. C is, however, put on inquiry 
f r o m  the r e c i t a l  in B 1 s  deed and i s  required to investigate and discover the ex- 
t e n t  of A ' s  in te res t .  If he fails to make a reasonable investigation he K i l l  be 
charged w i t h  notice of t h e  term of the instrument referred t o  i n  B 1 s  deed i f  it 
could have been found by a reasonable investigation. 

The court in the case of -- Basch v Tidewater - Etc. 5 . ( 2 2 )  has extended t h i s  
doctrine to i t s  l i m i t .  I n  t h i s  case the purchaser had actual  notice of an un- 
recorded lease. The court held t h i s  put the  purchaser on inquiry as  to  the ex- 
istence of aqy supplemental agreement modifying the terms of the lease  even 
though such agreement was unrecorded, was not referred to i n  t he  lease  and of 
which the purchaser had no actual  notice. This puts a purchaser under a duty to 
investigate t o  discover instru!ents which might possibly a f f ec t  an htrument of 
which he has notice. This see.% t o  be an extreme interpreta t ion and w i l l  prob- 
ably not be followed by the courts in the future.(23) The decision could be 
ju s t i f i ed  i f  there  were cer ta in  circumstances present which would give the  pur- 
chaser reason t o  suspect the existence of such an instmnent.  Otherwise, it is 
a n  undue burden put on a purchaser and seems t o  v io la te  the s p i r i t  of the record- 
ing ac t .  



)hen an instrument i s  not a proper instrument to record beca~lse defect- 
ively acknorled&ed, unaclmowledged, or  unauC~orized, a subsequent pnrchaser i s  
not bo.md by i t s  t e r m  even i f  it is accepted f o r  record. Tne instrunnnt is 
considered the same as  i f  unrecorded. A subsequent bona f ide  ?urchaser would 
be protected against  it by C iv i l  Code Section 121k unless he had actual  notice 
of t h i s  instrument. I f  he had actual  notice he would be subject t o  provisions 
i n  the instrument. (2L) 

I n  a l l  cases involving notice the subsequent purchaser has the bur4en of 
proving t h a t  he had no notice, e i ther  actual  or  constructive a t  the time he 
made h i s  purchase.(ZS) This involves proof t ha t  a reasonable investigation was 
made t o  discover documents and data relevant t o  the s t a t e  of the t i t l e  the Fur- 
chaser i s  receiving, when such investigation i s  necessary. (26) 

Tine second type of notice i s  constructive notice. Tne e f f ec t  of construc- 
t i ve  notice i s  to charge a purc:mser with notice of cer ta in  r a t t e r s  when he does 
not have actual  notice of those matters. Constructive notice inay be the r e su l t  
of recording, it may be the r e s u l t  of possession o r  it may be the r e s u l t  of 
f a c t s  and circunstances which put a reasonable man on inquiry. If a subsequent 
purchaser has constructive notice from any of these factors  he cannot be con- 
sidered a bona f ide  purchaser and w i l l  not be given p r io r i t y  over pr ior  unrecor- 
ded instrrunents . 

I f  the f i r s t  instrument is recorded and conveys a lega l  e s t a i e  the problem 
of notice i s  not present. I f  the  f i r s t  conveyance involves an equitable in- 
t e r e s t  and 'the subsequent'purchaser receives the lega l  t i t l e  and records the 
problem of notice is present. Of course, when a pr ior  instrument i s  not re- 
corded the problem of notice is of paramount importance. 

The s i tua t ions  i n  which a subsequent purchaser i s  charged with notice w i l l  
be discussed below. 

Wen an instrument is properly recorded the record operates a s  constructive 
notice t o  subsequent purchasers i n  t h a t  chain of t i t l e .  This is considered a 
conclusive presumption of notice ~ c h  cannot be rebutted. (27) 

The problem of what matters a subsequent purchaser has notice of from the 
record has been discussed i n  Chapter 10. It w i l l  not be necessary t o  go into 
that problem a t  this time. 

It should be noted, however, that a subsequent purchaser may be charged 
with notice of an unrecorded instrument because it is referred to i n  a recorded 
instrument. 

2. CONSTRUCTIVE WTICE FEW!? PUSSESSION - -- 
A subsequent purchaser is required t o  make a reasonable investigation to 

determine nhat i n t e r e s t s  a party in possession of the property he i s  purchasing 



clams.  F a i l ~ r e  t o  make suc i  an i rxest igat ion - ' ~ t s  the subsequer. .aser 
on notice of any f ac t s  he would have acquired by such investlgatlc ... 1 3 )  Tnis 
can be i l l u s t r a t ed  as  follows: 0, owner of alackacre, conveys tinis property 
t o  X, who f a i l s  to  record his  deed. X, however, takes possession and renains 
i n  actual ,  exclusive possession and makes improvements on the property. While 
X i s  i n  possession 0 purports to convey Blackacre to P who records h i s  deed. 
?, however, f a i l s  t o  make any inquiry concerning the in t e r e s t  which X might 
have in the property. Fai lure  to make such inquiry puts him on constructive 
notice of the instrument from 0 to X which he could have discovered by ques- 
ti on in^ X, the party i n  possession.(29) 

I f  the party i s  i n  possession under an unrecorded lease a subsequent pur- 
chaser must investigate to discover the i n t e r e s t  of t h i s  person. For exaq le ,  
A leases Slackacre to B f o r  f i ve  years b u t t h e  lease  i s  unrecorded. A l a t e r  
conveys the property to P who fails to investigate and discover anyone i n  pos- 
session. k w i i l  be put on notice of B's i n t e r e s t  under the  lease  since a 
reasonable amount of questionin? wou1.l have resulted i n  the discovery of the  
existence of the lease. P, therefore, takes subject to B ' s  i n t e r e s t  under the 
lease. (30 )  

Possession of a tenant w i l l  also put a subsequent purchaser on inquiry as 
t o  the  i n t e r e s t  of the landlord. For example, 0, o-mer of Blackacre, conveys 
it to  A, *o f a i l s  to record the deed. A then gives X a lease f o r  years which 
i s  a lso not recorded. 0 l a t e r  purports t o  convey the property t o  ?, who is not . . 
aware of A and X's claims. ne i s  put on inquiry, however, by X's possession 
and must investigate to  discover xhat i n t e r e s t s  both A and i; have. If he f a i l s  
t o  investigate he w i l l  be charged with notice of the f a c t  t h a t  X is a lessee 
and t h a t  A is the owner under an unrecorded instrument. He w i l l  take subject  
to these ins t rments . ( l )  .. . 

I f  a reasonable investigation had been made and the subsequent purchaser 
were unable to discover the i n t e r e s t  of the  landlord i n  t h i s  case the subse- 
quent purchaser would not be subjected to any in t e r e s t  the landlord might have 
under the unrecorded instrument.!2) The California cases have not determined 
what a reasonable investigation would be under these circumstances. 

The party i n  possession may have an equitable i n t e r e s t  i n  the property a s  
well as a l ega l  in te res t .  I f  the l ega l  t i t l e  is subsequently purchased the 
purchaser w i l l  be required to invest igate  the  i n t e r e s t  of the  party in pos- 
session. If he f a i l s  to do so he w i l l  be charged m t h  notice of the  pr ior  
equitable i n t e r e s t  of the party i n  possession. For example, 0, owner of Black- 
acre contracts t o  s e l l  the property t o  A who f a i l s  to record the contract but 
takes possession of the premises. 0 then conveys lega l  t i t l e  to B who i s  un- 
aware of the former contract with A. B is put on inquiry as to A ' s  i n t e r e s t  
by A ' s  possession, and B w i l l  take subject  to this contract of s a l e  if it would 
have been discovered by a reasonable investigation.(3) 

Wen the grantor renains i n  possession a f t e r  he has conveyed the property 
a subsequent purchaser i s  put on inquiry to discover the i n t e r e s t  the grantor 
nay have retained. For exam?le, 0, owner of alackacre conveys by recorded deed 



to B. A remaim i n  possession. B then recomeys the ?ropertx to  I :5y an 
unrecorded instrument while A i s  s t i l l  in possesslm. A subseqzer.. p r -  
chaser from B i s  put on notice of the  poss ib i l i ty  of a deec! back from the 
f a c t  of A ' s  continued possession. (b) 

This s i t ua t ion  is l i k e l y  t o  ar iqe when the grantor has bee- defrauded 
o r  when there is no consideration paid f o r  the conveyance. This ca- be ill- 
u s t r a + d  as  follows: A, owner of Blackacre i s  persuaded to give 3 a deed t o  
the  p r o ~ e r t y .  This was accomplishe2 by fraud on B ' s  part .  The deed i s  pro- 
perly recorded and B conveys to C, a bona f ide  purchaser. A subsequently 
attempts to quie t  h i s  t i t l e  against  C. A has i n  e f f ec t  a p r ior  equity which 
consists of a r i g h t  t o  rescind the contract  he made wi,th B and recover his  
property. C, a subsequent purchaser of the l ega l  t i t l e  receives a t i t l e  
which is c lear  of t h i s  p r ior  eq t t ty  unless he had notice of the  equity in A. 
The courts hold t h a t  the continued possession of A puts C on inquiry and he 
must invest igate  the r i gh t  which h has. Failure to investigate charges C 
with notice of the pr ior  equity. Yherefore, C w i l l  not take f r e e  of A ' s  
r i gh t  of resciss ion since he cannot claim as a bona f ide  pirchaser.!S) 

There should, of course, be evidence t h a t  +he possession of the grantor 
continued over a period of time.(6) If the conveyance were made and the gran- 
t o r  merely remained i n  possession f o r  a few days it would not seem reasonable 
t o  charge a subsequent purchaser of the property w i t h  notice f ron t h a t  posses- 
sion. It w u l d  seex reasonable f c r  kte purchaser in such a s i tua t ion  to con- 
clude tha t  the grantor was merely s tq- ing long enouzh to s e t t l e  h i s  a f f a i r s  
preparatory t o  noving. 

There a r e  two furthq matters of inporkace  i n  connection w i t h  t h i s  s ~ b -  
ject. They a r e  the nature of the  possession and the extent of the inquiry 
t h a t  must be made. 

The possession must be open, notorious, exclusive, and v is ib le .  It must 
not be consistent w i t h  the record and must be of such a character t h a t  nould 
put a prudent nan on inquiry. It must indicate t h a t  someone other than the 
person who appears by the  record to be the owner has r ights  i n  the property.!7) 

There is some discussion in the cases as t o  the nature of the actual  occu- 
pancy that is necessary. For example, erection of improvenents by one not 'the 
record owner w i l l  be an indication t o  a subsequent purchaser that an adverse 
possessor is i n  possession.(8) I f  t he  area i s  used f o r  grazing purposes, 
pasturage, & cetera,  t h a t  is su f f i c i en t  to put a subsequent purchaser on in- 
quiry. Some authori t ies  have required the area t o  be fenced i n  by the adverse 
possessor, but the modern agproach seems t o  be away from t h a t  requirement. ( 9 )  

There must be something ta indicate  to the subsequent purchaser tha t  one 
not  the record owner is i n  possession. For m p l e ,  if a la rge  t r a c t  i s  partly 
cult ivated and later an adverse possessor enters  and cul t ivates  the r e s t  in the 



sane manner there wodd not be a possession that  would put a subsequent 
purchaser on inquiq?.  A reasonable man would concluie t h a t  the t rue owner 
had merely continued to  cul t ivate  the r e s t  of his  t r ac t .  T'ne ?ossession 
must indicate t ha t  it i s  by one not the record owner.(l0) 

This leads to  a discussion of the  requirement t ha t  the possession must 
not be consistent with the record. I f  it i s  consistent a subsequent pur- 
chaser is not put on notice of any claims adverse to tha t  of the record 
omer . ( l l )  To i l l u s t r a t e ,  l e t  us take the following s i tuat ion:  

A and B a r e  tenants i n  conmon of l o t  A according t o  the record. A con- 
veys h i s  i n t e r e s t  t o  5 by an unrecorded deed which gives the en t i r e  t i t l e  to  
A. A then r emias  i n  exclusive possession of the en t i re  l o t .  Subseq.aently, 
3 purports to convey h i s  undivided share to  C. C is not ?ut on notice of 
B ' s  conveyance t o  A because of A ' s  so le  possession. The reason f c r  t h i s  is 
that a tenant i n  coLmon has n r i gh t  *to exclusive possession, and it would 
be consistent w< ti! an interest .  as  a tenant i n  common. (12) 

In  addition, the possession of the adverse claimant musl-  be exclusive 
of the record owser. If the purchaser acqliires t i t l e  from the record 
owner who i s  in possession he is not put on inquiry by the f a c t  t ha t  one not 
the record o-mer is also i n  possession. The purchaser need not inves t i t a te  
t o  find out wbether the person sharing the possession has an in t e r e s t  mder  
an .unrecorded instrunent. (13) 'lnis ru le  has not been discassed LC ar,:. 
great  extent i n  the California cases but wi l l  mdoubtedly be sub,iected to 
some exceptions. 

The f i n a l  question to  be discussed i s  t h a t  of the  extent of the inquiq 
which the purchaser must make. The courts generally require a reasonable 
investigation t o  be made and due diligence xust  be used t o  discover the 
t rue s t a t e  of the t i t l e . ( l k )  If the subsequent purchaser questions the per- 
son in possession but receives a f a l s e  reply he i s  excused from naking fur -  
ther  inquiry unless the answer would lead a reasonable nan to suspect i ts  
veracity. ( 15) 

There is no excuse f o r  f a i l u r e  t o  investigate merely because it is 
d i f f i c u l t  f o r  the subsequent purchaser t o  v i s i t  and examine the land. He 
must h i r e  another to ? m i n e  it  f o r  hk. under those conditions.(l6) 

I f  t he  person in possession i s  away on vacation the subsequent pur- 
chaser i s  s t i l l  required to make an investigation to discover whether the 
property i s  occupied and by whom.(l7) 

It should be noted before leaving t h i s  chapter tha t  possession puts a 
subsequent purchaser on inquiry to discover unrecorded instrunents and a l so  
puts him on notice of c l a i m  based solely on adverse possession without a 
claim under an instrument. (18)  



Civil  Code Section 19 provides t ha t  "everji person who has 2cti31 
notice of circuinstances suf f ic ien t  to  put a prudent man upoz inqu5i-7 as 
t o  a par t icu la r  f ac t ,  has constructive notice of the  f ac t  i t s e l f  ir! a l l  
cases in which, by prosecuting such inquiry, he might have leame:? s x h  
fact.!' 

This meax tha t  i f  the subsequent purchaser hears o r  rezds a s ta te -  
ment concerning the t i t l e  t o  the property he i s  purchasing which woai.3 
put, a reasonable man on p a r d  he i.,ust invsstigate t o  deternine the a c h a l  
i n t e r e s t s  of persans other thzn tine record o-mer i n  the in-oaerty. ?he 
stztenent n- st be >ore than nere m i o r  or  gossi? but may be made by the 
record owner o r  a stranger t o  the t i t l e  who has reason to know t i e  fac t s .  
(19) 

i. circumiance put t in?  a purchzser or. inquiry is the f e c t  tha t  a 
vendor i s  will ing to s e l l  the property a5 a f igure  greetly disproportbn- 
a t e  t o  i t s  t rue  value. (20) 

Lr:hen a reasonable investigation i s  nade and no a6vcrse c l s i i s  have 
been discovered, the purchaser i s  na', charge? with notice 2; c l z i ~ s  n3t  
or, the record which nay actual ly  be i n  existence. 

A ?roklez i s  ?resen:ed xhen t h e  subseq~er.; purchaser has LO notice 
a t  the t h e  he purchases the property and pays pa r t  of the consi4eration, 
but receives notice be'fore he pays the balance of  the consi5eration. In 
such a s i tuat ion the court holds the ourchaser Fs a bona f i s e  3urchaser 
t o  the extent of the payments nade befare he receives r,o',ice. He xi11 
be protected against the  pr ior  unrecorded in t e r e s t  t o  t ha t  exCIent only. 
(21) 

If the purchaser has no notice at the  tine of the  purchase and pay- 
ment of the en t i r e  consider25on he should be protected against the 
p r i o r  unrecorded conveyance even i f  he acquires notice before he records. 
I n  other words, i n  California a purchaser must be a bona f ide  purchaser 
a t  the t i ne  of purchase, but not necessari ly a t  the t i n e  of recording.(22) 

The f i n a l  r e q u i r e ~ e n t  of Civil Code Lection 12l& is tha t  of recording. 
The subsequent purchaser who claims protection against a p r ior  unrecorded 
instrument must prove t h a t  he recorded h i s  i~ s t rumen t  before any other sub- 
sequent purchasers. This requires prooer -- recordat im with the proper ac- 
knowledgment and without error  i n  the recording process.(23) 



-7 me s-ubsequent purchaser iiho cl3i .n~ protection against an instrument 
exec:lt%d prior to his  but recorded subsequently m u s t  prove tha t  he recorded 
h i s  ins tmxent  first in point of time and i n  a proper manner. 3e K i l l  then 
be given pr ior i ty  over the instrument executed pr ior  but recorded sabse- 
quent to the  recording of h i s  instrument. He must of course prove purchase 
i n  good f a i t h ,  f o r  value, and without notice.(2&: 

If the subsequent bona f i d e  purchaser has no notice of a pr ior  unre- 
corded instrument his  transferee w i l l  prevai l  even if he has notice of 
t h a t  instrument. The basis for  this i s  t h a t  a bona f ide  purchaser may 
clothe h i s  transferee w i t h  a good t i t l e  regardless of whet3er the trans- 
feree  had notice. I f  the transferee records properly before the grantee 
under the .anrecorded instrument he w i l l  be given pr ior i ty .  

Civil  Code Section 121!1 s t a t e s  "%very conveyance of r e d  property, 
other than a lease  for  a term not exceedi?~ one year, i s  vc5.d.. .as agai?- i  
a judzment affecting the t i t l e ,  unless such conveyance s h a l l  have bee:-: 
d , ~ l y  racorded pr ior  t o  the record of notice of action." This car. be i l-2s- 
t ra ted  as ~ol lows:  

A cofiveys property o-wried by him to 3. C, claiming t i t l e  w the prop- 
e r ty  by reason of a p r ior  eq-aity, brings an action t o  quiet  t i t l e  in him- 
se l f .  if C f i l e s  a l is  pendens before b records h i s  deed, C h i l l  be pro- 
tected against  t h i s  conveyance to  E i f  C i s  a-wded the judgment quieting 
h i s  t i t l e .  If, horiever, E records h i s  deed before C f i l e s  the l i s  pendens 
8 wi l l  prevail .  Xis conveyance - , i l l  not  be declared void. Tnis provision 
and the  exoegtim thereto were discussed i n  d e t a i l  i n  Chapter 2 .  The nost 
i v r t a n t  l imita t ion occurs wh~n  the judgment credi tor  has actual  notice of 
the pr ior  unrecorded conveyance a t  the  t h e  he f i l e s  h i s  l is  pendens. I n  
t h a t  s i tua t ion  he i s  not protected against the grantee under L~P prior  un- 
recorded conveyance.(25) The subsequent purchaser must make this grantee 
a party t o  the action when he knows of the  conveyance a t  the t ine  of f i l i n g  
the lis pendens. ( 2 6 )  

I X .  03NCIDSION 

This chapter has stressed the e f f ec t  of f a i l u r e  t o  record an inst ru-  
ment. It has developed the qual i f icat ions  of the par t ies  who may as se r t  
the  inva l id i ty  of an unrecorded instrament under C i v i l  Code Section 121b. 
T h i s  concludes the analfsis of the  s ta tu tes  and court decisions r e l a t i w  
to t he  h l i f o r n i a  recording s ta tu te .  Chapter 2 of Par t  IV w i l l  s - m r i z e  
the defects t ha t  ex i s t  in the recording s y s t m  t h a t  prevent it from 
achieving the purpose of notifying prospectv~e pwchasers of oiltstanding 
in t e r e s t s  in t i e  property they are  considering i);;rchisin<. 
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Chapter 12: TIT= IFSURANCZ - --- 
( ~ 1 1  of t h i s  chapter is taken from an a r t i c l e  prepared by I&. Larsrence 

L. Ct is  of t he  Ti t le  Insurance and Trust Company of Los Angeles, Czlifor- 
nia. It i s  so  complete and gives such a lucid description of tha i-istory 
of t i t l e  insurance and of its character is t ics  and the procedures involved 
that t o  have condensed the  a r t i c l e  would have destroyed its value.) 

In a smll and c l o s e - h i t  c m u n i t y ,  ahere land holdings a r e  person61 
and not precisely delineated, ac tua l  possession by the f d l y ,  passed on 
from generation t o  generation, const i tutes  the h i a e s t  proof of m e r s t d p ,  
and w i l l  seldom be disputed. As the comnunity grows, holdings a r e  divided 
and contracted; strangers, Kith no bckgound  of long and continuous occu- 
pancy, .kcore owners; exact boundaries becom important; and values r i se .  
The only sure support f o r  the owner becoms a paper t i t l e  tlinmgh which he 
can trace h i s  r i g h t  t o  the p r o p r t y  i n  an unbroken chain of conveyances 
from the gwerrnnent, t he  ori-1 source of a l l  t i t l e s .  

The danger, a s  time goes on, t ha t  inportant pzpers--rital "links" in 
this "chain" of paper t i t le--wil l  be lost ,  destroyed or simulated, coupled 
with the bulk of the accmulation i f  a l l  must be preserved over a long 
period, impel the  establishment of a public repository f o r  them, where 
they--or authentic copies-may be preserved and examined. 

The solution adopt'gd in the early'days of t h e  United States  was t h e  
ins ta l la t ion  in each conmrAty-am, ccmmonly, in each county-of a re- 
corder's office, where such documents could be deposited, e i ther  perm- 
nentlp or long enough for  t he  recorder t o  index and make copies of them. 
PreservatLon of o r ig inds ,  a f t e r  copies were made, thereaf ter  become of 
minor importame. 

For a time this repository consti tuted a suf f ic ien t  supplement t o  the 
known f a c t  of occupancy. A person deal ingwith one recognized by his f e l -  
lows as the m e r ,  and having a good record chain of t i t l e ,  usually could 
safely  r e l y  upon such t i t l e .  And, as t h  went on, less and l e s s  re l iance 
cane t o  be placed upon the f a c t  of hewn possession and more and more upon 
the record t i t l e .  True, the r i g h t s  of anyone i n  ac tua l  possession must be 
recognized-tbt is always necessary-but t h e  grcmth of dealings in land 
a s  in a sense a coaslodity, an investment, the r e p a t e d  suhdi14sion and re- 
subdivision in to  progressively smaller ho ld ine ,  t he  rap id i ty  with which 
holdings change haruis, and the nore intensive imprwsment of such hold- 
in-, creatiiig nev and h i g h s  values, a l l  contribute i n  time t o  the nsces- 
s i t y  of relJ.ing pr inar i ly  upon a good record t i t l e .  

A t  the same time, the  multiplication of the  nursber of documents af- 
fect ing a par t icular  parcel and the i r  d i s t r ibu t ion  among variolls offices 
made it increasingly d i f f i c u l t  fo r  peo?le themelv5s t o  search the records 



f o r  ti!? !;.<rtir!ent i n f o m a t i o n  an'? so  tiley e n l i s t e d  t h e  he lg  of izan -!;a bs- 
,- ., - 
,.,;. t o  s p . - ~ i z l i z e  j?! stilk sed-cki.n!:. rrom helpin? t o  fin:! t,!w r??ords r.+ 
13ti.n t o  the  ?roprt ; r ,  t hese  m% soon devploped the  bwinesr;  of furn ish ing  
s~r . iva+es or  "abs t rac ts"  of the  p x t i n e n t  aocimen+,s, of b r i ~ $ q  the  essen- 
+.;.a1 i n f o m ~ t i o n  t o  t h e  customer r a t h e r  t'nan simply of p o i m i n ~  m t  wie?e 
i t  coxlr: he found. 

7 ..I course of time, s t i l l  f u r t h e r  develoments  took place. F i r s t ,  it 
%:?s o t s ~ v e d  tha t ,  up t o  a c e r t a i ?  date, the  charn of t i t l e  t o  n m e r m s  
m x e l s  i n  tile s a m  a r e a  might be iden5ical :  only sin:e t h e  l a s t  resuhdi- 
v i s i o n  theregf  r:ould the  i r ~ t r u m e n t s  affectir..: t h e  p a r t i c u l a r  parcel  d i f f e r  
from its nei:;hbors. It was, therefore ,  both Smportznt and valuable t o  a 
searche? of t i t l e s ,  n3:v known a s  ;n "~bstre&zl ' ,  t h a t  he presen-? a l l  h i s  
pxvio-.'s "abs t rar t s" ,  sin22 i'rom them hs  co~ lc l ,  i n  n m v  c ises ,  fix a date 
!=hind iv?.ich be need not r e t r a c e  h j s  search: needin:? only t o  copy h i s  prev- 
ious nork dom t o  the  po ln t  rhe re  cmmon ownerskip of both parce ls  ( the  
parce l  p r e v i a ~ s l y  zbs t r a r t ed  an:? the  n%.?rby ,:.reel un-?er search)  tenninat-  
01, and than  can$ete l l i s  search of the  lat,t.m p r c e l  fro= t h a t  date. 

Second, i t  was l o  %a1 t h a t  this savini; of t ime 2nd ene ra -  would be 
au-mented S f  t h e  rjbstr;?.zter ha6 access t o  the  a b s t r a c t s  of h5s cmpeers  L? 
t.he business;  but  zach ~w_-uarded h i s  c:m a b s t r a c t s  a s  h i s  p r l n c i p l  s t o c k  i n  
t rade ,  and coulq only i7emit t h e i r  ns? by o thers  a t  ti pr ice .  Cne s o h t i o n  
*as, of cm-ye, f o r  a b s t r a c t e r s  v ; i ~ h  ccvczra31e s tocks  of cmpleted ih- 
s t r a c t s  t o  p a l  thzse r e s s l r cos  a d  form an abs-&act c.~.npsny. 

Thjrd, it ultini;_tely besane a p ~ l r e n t  t h a t  t h e  manner i n  which t i t l e  
papers were recorded--kin:- copied i n t o  books from dzy t o  d2y, under var- 
ious  titles--d.zeds, m o r t - a p s ,  honesteacis, etc.-.-was* '.ostly f a c t o r ,  both 
i n  time and mmey, t o  t h e i r  b7~sines;. It 3r:c.s necessary t o  search every  
index from s t a r t  t o  I i n k h  ("from b e z i ~ n i n c  t o  date" i s  t h e  t rade  term) i n  
order  t o  0btai.n the  r e f e x n c e s  t o  the  necessary ins t runents ,  and then hmt 
out  t h e  va r ious  books from which t o  make t h e i r  ahs t r ac t s .  In shor t ,  these  
instruments were po t  indexed accordinz t o  t h e  property a f f e c t e d  s o  t h a t  a 
serirch of a "lot.  took" would p i~ r?  t h e  reqnj red  in fo r ra t ion .  Tt!e r e a l l y  
b r i l l i a n t  idea--the v e r y  foundation of modern examination of titles--,tias 
t h e  d e v e l o p e n t  of l o t  books i n  t h e  o f f i c e s  of the  a b s t r a c t  c a c p n i e s  where- 
i n  references  t o  a l l  recorded docments  were rearranged according t o  t h e  
p r o p r t y  a f fec ted  f o r  ready reference  t o  a l l  instruments r e l a t i n r  spec ic i -  
c a l l y  t o  a given pa rce l  of p r o p r t y ;  a t  t h e  sane time r e c l a s s i f y i n g  mat ters  
a f f e c t i n g  the  persons of t h e  m n e r s  r a t h e r  than a p r t i c u l a r  pa rce l  of 
property i n  another  s e t  of books, a l p i l a b e t i m l l y  ari.an ed, s o  t h a t  t h e  exam- 
i n a t i o n  of the  l o t  books could be s ~ p l e m e n t e d  b y  a search for such mat ters  
as j u d e e n t s ,  bankruptcies,  probates, powers of at torney,  p r o ~ r t y  s e t t l e -  
ments, etc., having a bearing upon t h e  t i t l e  althwk:h not express ly  r e l a t i n g  
t o  it. The l a t t e r  s e t  of books becam b u m  a s  the  ;General index--the 
nG.1." t o  t h e  j -n i t ia ted .  

Fourth, wi th  the  g m t h  i n  population and t h e  c rea t ion  of ad+Stionnl  
of?ices f o r  t h e  ?-:eson~aticn of e s s e n t i a l  data, e.;;., tzx o f f i ces ,  c f f i c o s  



of clerks of t he  various federal, s ta te ,  and l o c a l  courts, etc.,  the time 
consumed i n  travelin,  t o  and from a l l  these offices, exaninin,. the perti-  
nent records and abstract ing (summarizing) t h e i r  contents made the mini,en- 
ance of an integrated t i t l e  plant a pract ical  necessity. S-ch a plant com- 
prised-in addit ion t o  the col lect ion of a l l  pst  work i n  the form of ab- 
stracts-lot  books and the general index kept up t o  date, mps  both o f f i c i a l  
and unofficial ,  and a - col lect ion of shor t  s&ries (s&t&s cal led dai ly  
s l i p s )  -- of t he  instruments of r e c o r d , s o h a t  the  instruments not only c o d d  
be ident i f ied but the iz  penera1 nature ascertained without resor t  t o  the  
records themselves. The-excellence of any such t i t l e  plant, over and above 
its accuracy and. completeness in ref lec t ing  t h e  records, i s  the extent t o  
which these da i ly  s l i p s  cover the  information which otherwise must be 
gleaned from an inspection of the or iginal  instruments or the recorded cop- 
ies .  

A l l  this,  however, s t i l l  re la ted  only t o  the compilation of the "chain 
of t i t l e n ,  it did not involve the construction, interpretation,  or l ega l  
s i ~ i f i c a n c e  of the  various items or instruments comprisin,? such chain. 
That was the work of the  lawyer. Only a l a w r  vzrsed in the i ~ t r i c a c i e s  
of land l a w  and of t he  laws gwerning re la ted  subjects-corporation l a w ,  
probate l a w ,  bankruptcy law, divorce law; i n  short, e host of laws, c i v i l  
and criminal, having a bearing upon the capacity of the p a d i e s  t o  the 
transactions forming the basis of the  title-could authori ta t ivs ly  construe 
the instruments in the chain and reach a conclusion or nopinion" as  t o  the 
current condition of the  t i t l e .  Not every lawyer was qual i f ied by tern-~ra-  
ment, t ra ining or experience t o  examine abstrscts  and formulate a re l iab le  
opinion of the  titls. &sides, it was often a tedious business which did 
not have a universal appeal. It was na tura l  t ha t  a few lawyers in each 
comrrmnity should become expert a t  t h i s  busfness and achieve a reputation 
fo r  re l iab le  work, thus creating a demand for  t h e i r  opinions. 

The concentration of this work i n  the offices of a comparativaly few 
expert t i t l e  lawyers in each community created, in times of increased busi- 
ness a c t i d t y ,  cloying delays in the ccmpletion of land transactions. 
Moreover, in the f i e l d  of l ega l  construction of ins trwnts  af fec t ing  land, 
there is room f o r  p e a t  divergence of opinion; and what one t i t l e  lawyer 
would consider su f f i c i en t  another lalrger would seriously question, engen- 
dering uncertainty a s  t o  t he  title which often reauired cos t ly  t d -  
consuminglit igation t o  allay.  A g a i n ,  the costs of preparing a complete 
abs t rac t  of t i t l e  t o  property which had passed through many m e r s  and had 
been subjected t o  many dealings, plus t he  added costs of study and opinion 
by competent lawyers, were a l l  too often f a r  in excess of those warranted 
by the value of the property. 

This system of abstract  of t i t l e  and attorney's opinion or  c e r t i f i -  
cate, developed a s  it has been t o  a high point of perfection over the past 
one hundred years, nevertheless has afforded and s t i l l  affords a reasonably 
sa t i s fac tory  method of establishlnf a merc.knt3ble t i t l e  and i s  widely used 
i n  the United States t o  this dap. It is the  t r ad i t i ona l  method of estab- 
l i sh ing  a "marketable" title-one t h a t  is apparent f ron the public records 



without depecdence upor. pwof of m t t e r s  not discloser? thereby. 

3efore the  turn of t'ne centzry, h m v e r ,  experience shwed tha t  the 
abstract-opinion system of establishing t i t l e  fa i led,  in many instances, t o  
meet the  ever-increasing demand f o r  a ready and re l iab le  evidence of t i t l e .  
For one thing it proved t o  be too slow i n  a time of rapid movement of r e a l  
es ta te ;  it cost too much when the instruments in the chain of t i t l e  were 
numerous and the abstract  consequently wer-extensive. Eoreover, the  
l i a b i l i t y  of the abstracter  and ~f the attorney mere l h i t a d  t o  onissions 
and mistakes of judgment which a qualif ied person should not have made, 
l imited a l so  t o  t he  ac tua l  l o s s  occasioned by the e r ro r  and then only t o  the  
person for  whom the work was done. Tnen, too, a s  a pract ical  matter, recourse 
:ms liinited by the  f inancial  responsibi l i ty  of the  abstracter  or  attorney and 
there  were few lega l  requirements other than a bond. Bond and cap i ta l  could, 
i? too mny cases, be wiped out by one substant ia l  loss.  

Trro developtents then took place which greatlg ex:)edited issuance of, 
and u l t i m t e l y  m t e r i a l l y  increased the protection afforded by, evidences af 
t i t l e .  The first ws the elimination of t he  abstract  by the issuance of a 
ncer t i f ica te  of t i t l e " .  This was made possible by the develogent t o  a h-<I-. 
d e g e e  of perfection of t h e  " t i t l e  plantn coupled with the grsat  co!!rpetence 
acquired by "examiners" in the employ of the  company i n  the pursuit  of t h e i r  
work of abstracting t i t l e s .  These examiners had cozie t o  be quite a s  expert 
i? c o n s t r ~ i n g t i t l e s  as  the t i t l e  attorneys were; and abstract  comgnies 
perforce a l so  eniployed sk i l led  attorneys t o  a s s i s t  t he  emr iners  i n  t h e i r  
work. A s  a  m t t e r  of f a c t ,  mny such exambers were themelv=s law trained. 
Instead of preparine a f o m 1  abs t rac t  of t i t l e ,  supported by the opinion of 
a t i t l e  lawyer, t he  abstract  companywould cornpile, from its records, a 
search of t i t l e ,  i n f o m l  i n  cha-acter but suffieaent for  the purposes of 
i ts  e d e r s  and, having reached a decision as  t o  t h e  current coneition of 
t i t l e ,  would furnish the customer a "cer t i f ica te  of t i t l e " ,  i n  i h i c h  the  
company simply c e r t i f i e d  tha t  from its examination it found the t i t l e  t o  be 
then well  vested in the  present owner subject only t o  cer ta in  encumbrances 
noted therein. This could be done much more quickly and cheaply and with 
equal sa t i s fac t ion  t o  the average customer. 

There rezained, however, t he  question of protection, wi-~ich was essen- 
t i a l l y  no different t h e  ce r t i f i ca t e  of t i t l e  than upon an abstract  and 
opL~Lon. The second development, accordingly, was the  decision of t he  
abstract  company t o  guarantee the -- t i t l e  ra ther  than r e r e ly  ce r t i fy  the  cor- 
rectrless of its examination thereof. For such guarantee t o  mean mlch, it 
was obviously necessary f o r  the  issuing company a l so  t o  show its a b i l i t y  t o  
raspond t o  losses if such should occur; accordingly, the  company increased 
i ts  capi ta l izat ion and s e t  as ide reserves so  t h a t  i ts  custo9a-3 Q h t  f e e l  
(and b e )  protected in relying upon such guarantees. And, recognizing t h a t  
t h i s  innovation was i n  e f fec t  a contract of indemnity, i.e., insurance, the 
laws governing insurance companies were in many s t a t e s  extend?* t o  such 
" t i t l e  coqaniesn  and they became subject t o  supsrvision, 1irLtations upon 
investroents an.! t he  issuance of securi t ies ,  requirements of minixmi cap i ta l  
an.3 reserves, and so  forth.  



A t  this point, and a s  a preliminary t o  the  consideration of the l a t e s t  
and most momentous s t e p  in the developent of the science of assuring tit15 
t o  land-the policy of land t i t l e  ins1lrance--it may be well  t o  cantrast, 
briefly,  the covarage and protection afforded by the  ce r t i f i ca t e  and by the 
p a n t e e  of t i t l e .  Ey its ce r t i f i ca t e  of t i t l e  the  company states t h a t  it --- 
has examined the pertinent public records and c e r t i f i e s  t h a t  the t i t l e  t o  
the propr ty ,  describing it, is vested in a cer ta in  person, naming him, 
subject  t o  cer ta in  exceptions, which a r e  then enumerated, such a s  taxes, 
easemnts, res t r ic t ions ,  mortgages and other matters which it finds t o  be 
outstanding and unsatisfied. Also excepted a re  a l l  the ma3ters which are  
not disclosed by the public records examined, such a s  r ights  of par t ies  i n  
possession, c a p c i t y  of par t ies  t o  contract, undisclosed l iens ,  matters of 
survey and location, and the Wce. Essentially, this is the substant ia l  
equivalent of the  attorney's opinion reached upon his examination of an ab- 
s t r a c t  of title, and it affords no g e a t e r  protection-tha responsibi l i ty  
of the compny i s  contractual, t h a t  it has naa5e a careful search and has 
exercised the requis i te  s k i l l  i n  reaching its conclusions. The mezsure of 
its care and skill  in t h i s  respect i s  t h a t  commonly exercised by other com- 
petent members of the same pofession.  B c e p t  in instances of gross negli- 
gence this is, a t  best, an  indef ini te  yardstick; and t h e  uncertain outcome 
of a lawsuit azainst  the company is not very sa t i s fac tory  protection. The 
burden of proof is upvn the injured party to show t h a t  the e r ror  ir.cScates 
negligence amounting t o  a h e k  of reqnis i te  iolmleege and s k i l l .  

Eorewer, a perfect  t i t l e  is an unlinm pheno~cenon. There are  many 
flaws i n  t i t l e  wMch ord i ra r i ly  would hav- no standing in court but, u n t i l  
passed upon, must occasion confusion and d i s p t e .  It i s  a facul ty  of sone 
nicety t o  be able t o  s a y  3.n adiance which of t he  innumerable technical de- 
f e c t s  encountered in searctinq t i t l e  w i l l  or w i l l  not c l t h a t e l y  occasion 
l i t i g a t i o n  or loss .  &ery t i t l e  company c o n s t z ~ t l y  i s  cal led upon t o  de- 
cide which of these defects t o  show and which t o  eliminate. A too generous 
elimination of defects multiplies the r i s k  of losses; a too  s t r i c t  a t t i t ude  
inv i tes  the dissat isfact ion of t he  customer. A s  a resul t ,  t h e  compsny us- 
ually recognizes a moral responsibi l i ty  t o  respond t o  losses  occasioned by 
i t s  f a i l u re  t o  shom ratters which subsequent1,v a r e  asserted t o  the detr i -  
ment of t he  title it  has reported. Nevertheless, the  l i a b i l i t y  upon E- 
tificates of t i t le  is limited, aual i f ied and uncertai& -- 

By the issuance of a p a r a n t e e  - of t i t l e  f on t h e  other hand, the  c a p -  
ny guarantees t h a t  the t i t l e  i s  vested a s  shown therein  and, as above ---- 
s ta ted.  it becoms a contract of indenmity (T i t l e  Insurance and Trust Cm- 
pany v: City of Los Angeles, 61 C.L. 232); It i s  more than a guarantee of 
careful  search and s k i l l f u l  analysis, --- it is  a guarantee ----- of the t i t l e  of the  
owner. Plhile it w i l l  show t h e  t i t l e  subject  to the same exceptions a s  
n x 5  a cer t i f ica te ,  it i s  an undertaking t o  pay any lo s s  the customer 
should susta in  should the record t i t l e  prove t o  be otherwise than as s h m  
therein. It places an absolute guaranty behind. t h e  work of the  t i t l e  com- 
pany. It mans that the opinion of t he  company a s  t o  the  va l id i ty  of the  
t i t l e  guaranteed is for t i f ied  by its ageement t o  make t h a t  opinion good in 
case it i s  mistaken and loss  should ersue i n  consequecce t o  t he  custorcr. 



Thus the p e a t  advance of the guarantee r ~ e r  the ce r t i f i ca t e  was--and 
is--that it s i~bs t i t u t e s  a certain f o r  an uncertain yardstick of l i a b i l i t y .  
And, while the l i akd l i t y  undar e i ther  wwald be substant ia l ly  the  same 
shffald it Wt any reference to, say, delinquent taxes azainst  the  p r o ~ r t y  
which the customer ult imately was required t o  pay, the l i a b i l i t y  would be 
entire* different were the e r ror  one of judguent in ignoring a defect 
which ult imately occasions a loss. Under the cer t i f ica te ,  it would first 
be necessary t o  es tabl ish t h a t  the  omission was negligent--one t h a t  an ex- 
perienced examiner should have mestioned; while, under the guarantee, the  
f a c t  of omission, plus proof of loss  occasioned thereby, wffdld es tabl ish 
the l i a b i l i t y  of the co:cpany regardless of any lack of s k i l l  i n  f a i l i n g  t o  
show it. 

A 1 1  of the arran:;ements so f a r  considered have one thing i n  common- 
such motection as  they afford i s  l i cz t ed  t o  those matters which are  dis- -------- --- 
c l o s e d b y a n n a t i o n  - A -- of the public records; aid these records, particu- 
l a r l y  those ir. the recarder 's  office,  ase merely t r a n s c r i h d  copies of orig- 
i n a l  instruments themselves no longer available for  inspection. Zvery per- 
son ZamLliar with these records knows t h a t  there m y  bs hidden defects wEzh 
cannot be detemined by examination or  study of such records: defects ar:s- 
ing from fraud, forgery, identi ty,  competency, s ta tus ,  l imita t ion of paver, 
lack of deliveqr, f a i l u r e  t o  comply with lam. Noithe- the  abstract ,  the 
opinion, the c e ~ t i f i c a i z  nor the guarantee of t i t l e  affords any protection 
agair.st such matters. They are  "off-record" r i sks  and, as  such, not within 
the coniempl2tion of w c h  evidences of t i t l e .  Yet these off-record r i s k s  
may be deterninative of the t i t l e .  

It remined for  the policy -- of t i t l e  insurance t o  extend protection 
against  such off-record r i s k s  and the scope of t h i s  coverage i s  continually 
expanding. Although the use of such a policy bezan nearly seventy-five 
years aso its rzpid pre-emption of the  f i e l d  has occurred during the past 
t h i r t y  years, acce l e ra~ed  by the increasinz demmd for the @-eater coverage 
it affords as i t s  advantages become more widely bosun and appreciated. 

The demand f o r  wider coverage than t h a t  afforded by abstracts,  ce r t i f -  
i c a t e s  and guarantees was f i r s t  f e l t  in the larger centers of population 
where t he  growth of corporate ownership of land, the intensive impwement 
of land and the use of land and improvements a s  secur i ty  for the safe  in- 
vestment of trust funds and insurance company reserves necessitated greater 
concern for and protection of the underlyins t i t l e .  The more intensive use 
of land in urban areas likewise created greater complexity in titles-such 
things a s  complicated t rus t s ,  ground leases,  encroachments, party wall  
agreements, new and novel easements abwe and b e l m  the surface, cwple te  
u t i l i z a t i o n  of t he  surface neces s ib t ing  close a t tent ion t o  boundaries, 
building res t r ic t ions ,  zoning l a w s  and police and f i r e  regulations. I n  
short, substant ia l  investors i n  large m&x?.ber required addit ional protection 
a t  a t im when the examination of t i t l e s  was becoming increas5n21y complex. 
This c d l e d  f o r  t i t l e  companies with substant ia l  means and adequate plants 
t o  give such increased protection, thus centering the  work in established 
and progressive organizations. 



Custome~ demands cou?led with a growir:g rea l iza t ion  of the inadequa- 
c jes  of exis t ing methods led  rapicil3- t o  the employment of t i t l e  insurance 
in l i eu  of the ol2.er assui-ances of t i t l e .  Companies issuing such policies 
in substant ia l  numbers and &rye amounts, and upon the strengkh of which 
vas t  sms of money change bands with coxCidence, must necessari ly bs sub- 
jected t o  t he  same supervision and compliance with regulatory laws as  other 
insurance companies. 

F. TITLE L N S W J C 3  PKLTZSSES - - -- 
A t i t l e  insurance policy represents the f i n a l  resu l t  of three succes- 

sive processes: investigation of t i t l e ,  determination of the amount of in- 
surance rewired,  and the protection of the insure(!, by the insurer, azainst  
poss;ble t i t l e  losses. The r i s k  or  chance elements i n  t i t l e  emamte, of 
course, from three p r i n c i ~ a l  sources: e r rors  i n  searching the records, er- 
ro r s  i n  i n t e r p e t i n g  the l e & d  e f f ec t  of i n s t r w r n t s  found i n  the chain of 
t i t l e ,  and f a c t s  externr.1 t o  the record. An insurler meets the f i r s t  two i n  
much the same w2y a s  the abstract  cmpmy. It w i l l  have st i t s  disposal a 
t i t l e  plant-the f a c t  finding mecha~isr  heretofore mentioned. It w i l l  have, 
also, a corps of careful ly  t ra ined an? experienced searchers and examiners. 
It w i l l  ha--e ccmpetent l ega l  assistance. The added element of hazard, the 
ex2mination of t he  r i sks  which l i e  outside the public records, which is the 
d i s t inc t ive  coverage of the  policy of t i t . le  insurance, reauires  addit ional 
precautions which w i l l  be considered, in detai l .  

Before considerinr. such outsick or off-record r i s k s ,  however, some 
fur ther  a t ten t ion  may bs gil-en t o  the scope of cwera5e of the  public rec- 
ords, wherein the policy,affords the  s m e  protection a s  the guarantee of 
t i t l e .  The p b l i c  records include those of every g w  ?rment. office of which 
the public i s  requ5red t o  take constructive notice. The rscords i n  the re- 
corder's off ice  are only a part. With reference t o  lands helonging t o  the 
federal  government there a r e  the land off ice  records both loc21 and in Wash- 
ingbon, D.C. There are  the  numerous records of the S ta te  of California i n  
the capital .  There a r e  t h e  tax records of every taxing agency whose levies  
consti tute a l i e n  on r e a l  property--cities, counties, s ta te ,  a s  well as  
numerous d i s t r i c t s  such as i r r igat ion,  reclamation and drainage d i s t r i c t s ;  
also spec ia l  assessment d i s t r i c t s  t he  records of which are found in c i t y  and 
countytreasurers '  offices. There a r e  the  county and c i t y  clerks '  records 
where governmental act ion r e l a t i ng  t o  land i s  recorded, of which zoning, 
police and f i r e  regulations a r e  examples. .%re are the off5 ces of count~y 
clerks where, among other things, records pertaining t o  corporaticns a r e  
kept; and the  off ices  of the  clerks of the various courts, state and federal, 
i n  which a r e  maintained the f i l e s  of cases affect ing t i t l es - l i t iba t ion  in- 
volving r e a l  property, or its owners, foreclosure of l iens,  par t i t ion sui ts ,  
probate, guardianship and divorce cases, bankruptcy, and many others. In 
f a c t  these off ices  are  so  nurerow and so scat tered that t he  usual exmina- 
t i o n  of t i t l e  cannot possibly c w e r  them a l l .  It i s  ~ 1 1  known that upon 
the bankruptcy of a person a l l  his property, wherever si tuated,  passes by 
operation of l a w  t o  the t ru s t ee  i n  bankruptcy; ye t  it is inpossible t o  search 
everv bankruptcy court in the countq,  t o  make sure the owner has not been 
L _ _  _ . _ - - 



adjudicated bankrupt since acwi r ing  t i t l e .  Accordingly, Standard policies, 
a s  do guarantees, except from coverage cer ta in  m t t e r s  not disclosed by the 
records of the d i s t r i c t  court of the federal  d i s t r i c t ,  of the county, or of 
the  c i t y  in which the land is situated. 

The mere examination, sunsnartzation and c lass i f ica t ion  of a l l  t h i s  
da ta -every  instrument, entry, action and decree, from the government patent 
t o  the  f i l i n e ,  en t r ies  and actions made and taken just the day before-and 
the posting of a l l  this information t o  the  (plant)  record3 of the insurance 
company with accuracy, care and f i d e l i t y  i s  an  undertaking of great m a d -  
tude especially i n  populous counties--*en, i n  L w  Angeles County for  in- 
stance, recordings alone nm approach a mill ion instruments a year. 

T k i s  i s  not a l o ~ e  a major physical untertaking, extensive a s  it is, but 
an extremely del icate  one frm the standpoint of l i a b i l i t y .  Since the main 
purpose of a l l  t h i s  e f fo r t  i s  t o  rec lass i fy  a l l  of the data according t o  the 
p r o p r t y  affected, so f a r  a s  possible, it i s  readi ly  apparent t h a t  absolute 
accuracy is essen t ia l  t o  the proper prformance of the function of collect-  
i ng  (abstracting) the  pertinent data and reclassifying (posting) it t o  the 
land records ( l o t  books) of the insurer. From there on, the insurer w i l l  
place primary re l iance upon i t s  o m  records (plant) ,  so tha t  i f  an instru- 
ment i s  posted t o  the  wrong property, that instrument w i l l  almost c e r t a k l y  
be overlooked i n  the l a t e r  process of searching, exaninin& r e p o r t i ~ g  and 
insming the t i t l e  t o  the pi-osrty. A not inconsiderable percentage of 
losses on p o l i c k s  is d i rec t ly  a t t r ibutable  t o  mistakes i". the p3-fomance 
of t h i s  v i t a l  Fmction. 

The second function of great inportance i n  the examination of t i t l e s  is 
the interpreta t ion of the instruments in the chain of t i t l e .  Lf accuracy i s  
the prime requirement of the  posting process, kribwledge and expr ience  are  
t he  indispznsable prereqvisites in construing the va l id i ty  and e f fec t  of the 
instruments in the chain of t i t l e .  It must f i r s t  be ascertained t h a t  t he  
necessary persons have joined in its execution--not j u s t  have signed t h e i r  
names but have been correct ly  designated a s  par t ies  thereto  and have voper -  
ly acknowledged executior. thereof. The instrument mist appecir t s  be 1egall:r 
suf f ic ien t  t o  accomplish i t s  intended uurpose, t o  iden t i fy  the property cor- 
r e c t l y  and be consistent with the prior title. If it be a lease  or t r u s t  it 
nust have a va l id  term and purpose; i f  it be a deed creating or  reserving 
immediate or futurs  in te res t s ,  such in t e r e s t s  must conform t o  t he  l a w s  g m -  
erning t h e i r  m t u r e  and extent. 

It i s  not always the lons  or cmr,licated instzurcent which causes the  
most dif f icul ty .  A deed from A t o  B f o r  l i f e ,  reminder  t o  the hein of A 
can ba expressed in two l i n e s  and y e t  re@re close stu@ of court  decisions 
i n  maqv jurisdictions over a period of more than +no hundred years (there 
bein.: no exact precedent i n  C a l i f o r ~ a - b u t  see Eixby v. Ca l i fo rda  Trust 
Cumpny, deciiieled i n  Brch ,  19hS, 81; k.C.4. 297) befora the conclusion can 
safe ly  be reached whether, after delivery of such deed, A and B together can 
convey a good t i t l e  t o  the  exclilsion of t he  ultimate heirs  of A. 



In recent years increasing use has been made of the t r u s t  form of man- 
a p n e n t  and disposit ion of r e a l  p rowr tp  and dis t r ibut ion of fne kcom and 
ava i l s  anoxg beneficiaries. Such trilsts+provide in  detail the -mwers which 
the t rustees  may exercise. It i s  express l a w  t h a t  ac t s  oC t rustees  i n  con- 
travention of such t r u s t  a r e  void. (C.C. 859) In any transaction involving 
d e a l i n p  with or disposit ions of property by such trustees,  care m u s t  be ex- 
ercised t o  datermine t h a t  the  transaction i s  cons i s tmt  with and not i n  ex- 
cess of the p a r s  co-nferred on then. 

The t h i r d  function of im~ortance i n  examining t i t l e s  i s  the inspection 
and analysis of a l l  jud ic ia l  proceedings a f fec t ing  t i t l e s .  These occur Wr- 
i o d i ~ l l y  i n  every chain of t i t l e :  probate proceedins,  in case of the 
death, minority or inccinptency of scmeone connected with the t i t l e ;  bank- 
ruptcy of a party, foreclosure of a mortgage or mechanic's l ien;  divorce, 
affect ing homestsads, community and often the apparently separ i te  es ta te  of 
married persons; condennation and p r t i t i o n  su i t s ;  d i s p t e s  over bffandaries, 
encroachments, building res t r ic t ions ,  c m u n i t y  driveways and other matters 
not otherwise disclosed by the records; spgciflc performance actions dis- 
closi?p off-record contracts of sale;  and amon: any number of other t p s  a f  

l i t i z a t i o n  direct ly  or ind i rec t ly  affect ing t i t l e ,  quiet  t i t l e  s u i t s  of a l l  
kinds and such purely personal actions as suits for  money r e s u l t b g  in judg- 
nents which are  afterwarjs enforced by execution sa les  of land. 

A l l  such proceedings m s t  be exzmined whenever land is involved therein 
or affected thereby and the i r  existence i s  disclosed of record by l is  pen- 
dem,  attachment, mec.hanicls l i e n  or other record svidence; i n  fact ,  a l l  
such proceedings a r e  exani3et.d and posted by t i t l e  insurers because of t he i r  
off-record cwerase t o  & mentioned l a t e r .  The examination of such proceed- 
ings must take i n t o  consideration the nature of t he  action,  t he  necessary 
par t ies  thereto, the jurLsdiction of the  court both a s  t o  par t ies  and sub- 
jec t  matter and as  t o  any l imita t ions  upon the power of the c m r t  t o  render 
s p c i f i c  r e l i e f .  For instance, it must appear t ha t  the court  has acquired 
jur isdict ion by due service of process. Thus an  execution sa l e  and deed 
could not be given e f f ec t  i f  based upon a money judgment against  a nonresi- 
dent a f t e r  publication of survnons in a simple suit f o r  money. Yet i f ,  in 
such su i t ,  publication of summons had followed the attachment of specific 
property of the defendant and the  court in due course had ordered such p r o p  
e r t y  sold t o  s a t i s fy  t he  l i a b i l i t y  of the defendant the s a l e  woulc' be legal. 
The decree of a probate court determining the va l id i ty  of an assertion of 
t i t l e  adverse t o  the e s t a t e  cannot be accepted (unless the adverse claimant 
be the representative of the es ta te )  for  the probate court does not other- 
wise have jur isdict ion t o  deternine such adverse claims. 

The examination of such proceedings must a l s o  include a determination 
of the exact na twe  of t he  r e l i e f  awarded and its e f f e c t  upon the t i t l e ;  
whether the  judgment i s  f i n a l  or s t i l l  subject  t o  direct  attack. It i s  
often unsafe t o  r e l y  upon a judgment t h a t  i s  not f i n a l ;  it could very possi- 
b l y  be reversed on appeal and a r e t r i a l  r e s u l t  in an en t i r e ly  dif ferent  
judgment. On the other hand, i n  many cases it i s  unnecessary t o  await ex- 
pira t ion of the  period of direct  attack . the time within which t o  a p  



peal, t o  move t o  vacate for  inadvertence, nLstake, etc., or  t o  s e t  aside de- 
f a u l t  judgments-C.C.P. L73, L73a) hecause of the unlikelihood of any such 
attack,  as, for  instance, i n  an ordinary uncontested probate sa le  or simple 
decree of distribution. Considerable discretion has t o  be exercised, how- 
ever, in making such decisions. 

A fourth important function in the examination of t i t l e s  i s  the consid- 
erat ion of a l l  data pertaininz t o  unpaid taxes and assessments. Tax records 
are  scat tered in mny  or^fices; t a x  descriptions often vary materially from 
record descriptions; tax deeds a r e  not always issued, not always recorded. 
Protest  and inva l id i ty  sui ts ,  bond foreclosures and treasurer 's  sa les  may be 
outstanding. There may be overlapping assessmnts or assessments and bonds 
issued under more than one of the many improvement 2nd bond acts. Taxes and 
assessments do not ordinarily outlax by lapse of time and so  cannot be ig- 
nored even thourh enforcement may te barred. Tnere are  exceptions t o  this 
statement (see chapter on Taxation); it i s  enough here t o  s t a t e  t h a t  the ex- 
amhation of taxes and assessments requires great  care for  the special  
reason tha t  t h e i r  erXcrcenent, if valid, r e su l t s  in the creation Of a new 
t i t l e  and the extlngishrrent of pract ical ly  a l l  prior p-ivate in te res t s  s c  
that ,  if werlooked i n  insuring t i t l e ,  the insured mi@t eas i ly  suffer  the 
complete l o s s  of his p r o p r t y  and the insurer be required t o  pay the f u l l  
amount of its policy. 

C. PRCTXTICE h%.lIISX?F-!XCG.3D ?.ISBS - 
The outside or off-record r i sks  which can be insured a e i n s t  by the 

policy of t i t l e  insurance alone among the recognized means of assuring t i t l e  
a r e  legion-consequently it has been necessary t o  discriminate among them 
and t o  develop several  types of policy varying ip the i r  coverage of such 
risks.  In a majority of cases, however, concern i s  centered upon cer ta in  
more or l e s s  c m o n  or u s m l  off-record. r i sks  and a standard f o m  of policy 
used which affords protection against  them, while a t  the same time excluding 
r i sks  wMch the insured himself ordinarily can safe ly  take. Other forms 
of policy have been developed t o  protect  t he  customer against t he  latter, 
but the assumption thereof en t a i l s  addi t ional  investigation on the part of 
the  insurer f o r  mhich extra premims must be charged. Consideration, ac- 
cordingly, first m i l l  be given t o  the coverage of the Standard policy; fo l -  
lowed by discussion of t he  extra-coverage, extra-premium policies. 

The principal off-record r i s k s  which the  cus tmer  himielf has t o  a s sme  
in relying upon abstract-opinions and cer t i f i 'ca tes  of t i t l e  inhere in most 
transactions. These r e l a t e  t o  the identi ty,  competency and powers of the 
p r t i e s  t o  the transactions reflectted in the chain of t i t l e  and t o  the  bona 
f ides  of each such transac+.ion. Thus, the hazards which the policy of t i t l e  
insurance p i m a r i l y u a s  developd t o  c w e r  r e l a t e  t o  the i den t i t y  and capac- 
i t y  of the parties. Every such policy p o t e c t s  a bona f i d e  p c h a s e r  or  en- 
mmbrancer again..t forgery, f a l s e  personation or dealings i n  t i t l e  t o  land 
by a name differing from t h a t  in which t i t l e  is vested of record, and l i k e  
protection against  loss  due t o  lack of c a p c i t y  on the part of any party t o  
any transaction involving the  t i t l e  t o  the property. 



Everyone knows t h a t  a forged deed, or one not executed by the r e a l  
owner, even though it be signed by a person of the same name, i s  ineffective 
t o  pass the title-indeed, has no lega l  e f f ec t  whatever. Yet such a deed 
w i l l  have the "appearancen, on the records, of being just  a s  effective as  
one properly mde by the t rue  owner. The hazard of forgery or f a l s e  person- 
a t ion  sameahere in the chain of t i t l e  is, of course, a serious off-record 
risk,  and insurance against  such r i s k  a subs tan t ia l  contzibution t o  the  pro- 
tec t ion  of the  customer. It i s  not a r i s k  l i g h t l y  t o  be undertaken by the 
insurer; and t i t l e  insurers take constant precautions t o  guard a ~ a i n s t  loss  
due thereto. A s  an i l l u s t r a t i on ,  reference may be made t o  the requiremant 
of insurers that ,  i n  every transaction, the par t ies  personally sign 
statements of ident i ty ,  containing essen t ia l  personal information about 
thmselves, which is  preserved in the f i l e s  for  future  reference. Such 
statements have proved t o  be of great  value i n  establishing the bona f ides  
of subsequent transactions, as well a s  in eliminating many apparent defects 
of t i t l e  involving persons of similar name, besides affording a ready refer-  
ence for  comparison of signatures, ascertainment of marital  s ta tus ,  alienage 
and the Like. 

The canpetency of par t ies  t o  transactions i n  land is  often a matter of 
v i t a l  import of which the p lb l ic  records afford no clue. Cmptency  in- 
volves questions of minority, insanity, death or presumed destli. Dealings 
with or dispositions of lard by a person under the age of 18 a re  void; by 
one over 18 and under 2 1  (unless a married woman) a t  l e a s t  voidable. Such a 
transaction by a pjrson adjudged incompetent are  likewise void; by a person 
incompetent in fac t ,  often voidable, i f  not void. 

Chardianship proceedings may be pending in another county or  another 
s ta te ;  no evidence thereof r d l l ,  i n  m a y  cases, appear in the  records of the 
county where t he  property i s  si tuated.  An interested par ty  may have been 
missing f o r  over seven years; there  is a presumption t h a t  he i s  &ad, ye t  
t h a t  presumption w i l l  not support the probate of his esta te ,  w i l l  not bind 
him i f  he reappear. 

The s t a tu s  of each person involved i n  the  chain i s  of great  importance 
i n  passing on titles. This is readi ly  appreciated with reference t o  marital 
status-the obvious necessity of t h e  joinder of the w i f e  i n  the  d i s p o s i t i o n  
of ccwmnu~Ity property, f o r  instance; but  it a l s o  a r i s e s  in cases of s- 
ruptcy, for example the ru le  t h a t  property inher i tsd by a bankmpt within 
six months a f t e r  banlavptcy f a  a pa r t  of t he  e s t a t e  in bankruptcy--an ex- 
ception t o  -ule t h a t  one need not examine the records antedating acqui- 
s i t i o n  of t i t l e  t o  ascer ta in  i f ,  perchance, a person has undertaken t o  deal 
with it before he acquired t i t l e ;  in cases of alienage, a s  where a person 
inel igible  t o  c i t izenship acquires t i t l e ,  thus subjecting it t o  escheat 
under the  a l i e n  land law; or  where a "blocked national" attempts t o  e f fec t  
a transaction contrary t o  war the  Treasury controls; or  where an unincor- 
porated association, such a s  a common-law t r u s t  or religious society, or an 
individual doing business under a trade -, takes t i t l e  i n  the f i c t i t i o u s  
name employed t o  designate it or  him, contrary t o  the principle t h a t  l ega l  
t i t l e  cannot vest  i n  a f i c t i t i o u s  e n t i t y  incapable of acquiring t i t l e ,  even 



though the individual or association, by plying the consideration, becomes 
the equitable mner. 

Clase attention m u s t  a lso be given t o  the powers conferred upon agents 
and f iduciar ies  under powers of attorney, t ru s t s ,  and the l i k e  and, by l a w ,  
upon governmental agencies, corporations, partnerships and other associa- 
tions. An example t h a t  recurs with great  frequency i s  the  question of the  
power of an agent, t r ~ s t e e  or public body, having the power t o  lease land, 
t o  lease for  the developnent of o i l  or gas or, under t rus t s ,  t o  lease ( for  
any purpose) f o r  a term extending beyond the duration of the t rus t ,  unless 
the declaration of t r u s t  specif ical ly  so provides. The powers of a dorilestic 
or foreign corporation may be i ncapb le  of exercise t h r c ~ g h  expiration, sus- 
pr :s ion or force i twe  of i ts  c h r t c r .  although t h i s  w i l l  now her^ appear in 
the public records 9f tthe ccxrty where i t s  prowrty i s  s i tuah i l .  A married 
lvman may confer brozd pavers upon her attorney-in-fect i n  the disposition 
of her prcpert,y, yet. such paver w i l l  not be suimficierit t o  enable him t o  join 
on her behalf i n  the d i s ros i t ion  by her husband of coumrAty property unless 
it sp%cif ica i ly  so provides. 

&livery i s  an essent ia l  ele-ent of t t i t .  w l i d i t y  of any instrment, 2- 
fecting the t i t l e  t o  r e a l  p-oprty--delivery with in ten t  t o  pass (or charge) 
the t i t l e ,  :et thus vit23. a c t  cannot be es+kblished by the public records; 
recordation of an instnnnent kin.: only presumpLive - of delivery and t h i s  
p-esmption rebuttakle. A deed executed i n  h la -k  can only be completed by 
another under writ ten authority in t,kt regard, ~ 3 i c h  u i l l  seldcn appear of 
re r r rd .  Cross-d.;ec's, t h e i r  o p r a t i o n  condit.ioned upon the h a l p n i n g  of soEe 
fut .ae  event, are  ineffective, a s  a r e  deeds placed i n  escrow iin6 delivered 
in d i s r e ~ r d  of the conditions therecf. 1 So. Cal. Lax Rev. 32). 

Then there a r e  the laws of the land, federal ,  s t a t e  and lccal ,  having a 
d l r ec t  and intimate inpact upcn the t i t l e  t o  p r o p r t y  and requiring consA%nt 
study and a t ten t ion  in order t o  protect persons dealicg with lanri, wko deal, 
it i s  true,  with presumed knowled~e thereof--for everyone is presumed to  
know the law-but in a l l  too many cases without a c lear  appreciation of 
t he i r  b a r i n g  upon the t i t l e .  Again it i s  hardly necessary t o  mnt ion  the 
often completely noff-record" intere,st. of a wife i n  property standing of 
record i n  t he  husband. Consi der, ho~ever,  t he  many technical  rules  re la t ing  
t o  jo in t  tenancies, t o  homesteads, t o  partnerships, j u s t  t o  mention a few. 
A d i f f i cu l t  s i tua t ion  i s  created by the possible l i e n  of federal  e s t a t e  tax- 
es, which a r i ses  a t  the ins tan t  of death, requires no notjce t o  anyone and 
i s  only released by payment or  throu& such a r r a n ~ ~ m e n t s  with t h e  cormnis- 
sioner of in te rna l  reven. a s  are  sanctioned by the revenue laws. The t i t l e  
of even a food f a i t h  plrchaser, under probate proceedlnes or otherwise, i s  
nevertheless subject t o  such a lien. 

The l is t  of laws which mist be considered in p a s s i n  on t i t l e s  could be 
extended indef i r i te ly:  as  c o d d  the aecisj.ons of appellate courts, hvir?g 
the force of law, which must a l so  be studied and noted--for example, the  
rn le  t ha t  the enforcement of a deed of trust, by t rus tee ' s  sa le  on ~ l e f i u l t  
w i l l  not e l b i n a t e  an admittedly subordirate l i en  for  federal  i m m e  taxes. - 
(kt. Life Ins. Co. v. U.S., X 7  Fed. ( 2 d )  311) 



Not the l e a s t  important of the r i s k s  against  which a policy of t i t l e  
insurance affords protection a re  the  costs, expenses and attorneys' fees  in- 
curred i n  defending the t i t l e  insured by the policy a ~ i n s t  the hazards of 
l i t iga t ion .  This protect.ion i s  i n  addition t o  the  s t a t ed  l i a b i l i t y  for  loss  
of t i t l e  and it covers the defense of unsuccessful a t tacks  upon the t i t l e  a s  
well  a s  tho.;e having merit. A well  k n m  example is the recurrent e f for t s  
of those who pe r s i s t  in laying claim t o  land covered by the Spanish and &x- 
ican grants, notwithstanding the inmunerable occasions upon which t h e i r  va- 
l i d i t y  has been re i terated.  A sp i r i t ed  a t tack  of t h i s  kind can be very ex- 
pensive t o  defend, necessitat ing the recompilation of a l l  the  data support- 
ing  the @ants and the exposition of the history, l a w s  and pr ior  proceedings 
going t o  es tabl ish the i n t eg r i t y  of the  t i t l e s  predicated thereon. Again, 
differences over the  interpreta t ion of instruments i n  a given chain of t i t l e  
often r e su l t  i n  l i t i g s t i o n  unforeseen or urlanticipated a t  the time the policy 
was issued. T i t le  insurers promptly and will ingly defend such l i t i g a t i o n  
whenever t i t l e  insured by them i s  cal led i n t o  question. They a l so  i n i t i a t e  
l i t i g a t i o n  designed t o  eliminate claims and clouds on t i t l e  a r i s ing  out of 
matters insured against  by t h e i r  p l i c i e s .  

D. RISKS NOT INSVRSD AriINST I N  STANUED FGRM PLLICIES -- - - 
The protection afforded by the  Stanckrd policy m g  a lso  be determined, 

however, by the off -record matters against  wEch it does not - insure. The 
Standard form of policy of land t i t l e  insvrance i c  wenera1 use i n  California 
(the C.L. T.B.--&lif ornia Land T i t l e  Association--f orm) does not - insure 
against: 

1. Loss a r i s ing  from defects or other matters concerningthe t i t l e  
known t o  the insured t o  ex i s t  a t  the date of the  policy and not --- 
theretofore c m ~ m i c a t e d  i n  wri t ing t o  the insurer. No one could 
undertake t o  protect  a person against f a c t s  of which he i s  cogni- 
zant and does not disclose. Insurers m e  not mind readers. Should 
a man knowingly buy land from a sixteen-year-old, a f ac t  not known 
t o  the insurer and not disclosed in i ts  examination of the t i t l e ,  
the buyer could hardly expect the  insurance cmpany t o  indemnify 
him against  his m fo l ly ,  should his purchase be nul l i f ied.  There 
are, however, many instances of a Less obvious character, where the 
f a i l u r e  of the insured t o  communicate t o  the insurer  e s sen t i a l  
f a c t s  pertaining t o  the transaction re l ieves  the insurer  of l i a b i l -  
i t y  for loss  a t t r ibu tab le  thereto. This would be t rue  where t he  
transaction was induced by the  fraud, duress, undue influence or 
mistake of the insured. It would be t rue  where the insured dea l t  
with a person knowing him t o  be married, where he nevertheless held 
t i t l e  of record and p p o r t e d  t o  deal  with it a s  a s ingle  man; 
where the insured knew t h a t  the  person he dea l t  with was under some 
d i sab i l i t y  unknmn and undisclosed t o  the insurer. Indeed, aware- 
ness of this l imita t ion upon the l i a b i l i t y  of the insurer h s  l ed  
careful  persons t o  make a f u l l  disclosure of a l l  circumstances per- 
taining t o  transactions on which they seek the protection of t i t l e  
insurance. 



2. The Standard policy excepts from coverage easements and l iens  which 
a re  not shorn by the public records. This exception stems from two 
factors--first ,  a good f a i t h  plrchaser i s  en t i t l ed  t o  r e l y  on the 
p lb l ic  records, and t i t l e  acquired i n  good f a i t h  and for  value 
without knowledge of off-record in t e r e s t s  and l i e n s  rill be super- 
i o r  thereto; and, second, easenents apparent on the  ground and 
l iens,  such as mechanics1 l i ens  which can be a n t i c i p t e d  by obser- 
vation of construction in progress upon inspection o f t h e  premises, 
f a l l  within the fur ther  exception from coverage of f ac t s  which such 
inspection w i l l  reveal ( ( 3 )  and ( b )  below). Thus, if a private way 
i s  apparent from an inspection of t h e  land, a. a power l i n e  actual- 
ly crosses t h e  property, or  a building i s  in course of construction, 
suggesting the poss ib i l i ty  of unpaid materialmen's or laborers '  
claims, these things w i l l  be readi ly  apparent t o  a person about t o  
deal  with the property and with which he accordingly is charged 
with notice a s  f u l l y  a s  though such r igh ts  appa red  on the public 
records. The insurer l au ld  have t o  make an inspection of the land 
t o  be able t o  insure against  such off-recard easensnts and l iens ,  
and the Standard policy i s  issued without any such inspection. As 
w i l l  be s h m ,  such m t t e r s  are  cwered by the extra-coverage, ex- 
tra-premium pol ic ies  discussed below. 

3. The Standard policy does not cover the r igh ts  or claims of persons 
i n  possession of the land which a re  not s h m  by those plbl ic  rec- 
ords which impart constructive notice. Here again, such r igh ts  can 
only be ascertained by inquirg of the par t ies  in possession. 
Rights of persons in possession are, f'romthe f a c t  of possession 
alone, just as effect ive against persons &ling with the land a s  
a r e  r i gh t s  evidenced by the  public records. Possession i s  con- 
s t ruc t ive  notice of a l l  t he  r i @ t s  which the person i n  possession 
actual ly  has jus t  a s  f u l l y  as is constructive notice by the rec- 
ords. It i s  incumbent upon amone seeking to acquire an in t e r e s t  
i n  land t o  make inquiry of a l l  persons in possession thereof, and 
he is deemed t o  have constructive notice of a l l  f a c t s  which such 
inquiry would disclose. Such possessory r igh t s  might e d s t  under 
an unrecorded lease  or license, might includs r i gh t s  under a modi- 
f i ca t ion  agreement pertaining t o  such a lease, might include an 
option t o  pxchase the land or might depend en t i r e ly  uwn adverse 
possession against  the  i n t e r e s t s  of t he  true mner. If there  is a 
bil lboard on the land, inquiry of t he  m r  of t he  bil lboard may 
disclose t h a t  he is paying ren t  t o  a stranger t o  the  recard t i t l e ;  
and inquiry of such stranger might disclose t ha t  ha holds an unre- 
corded deed t o  the property f r o m  the record owner. As, under t he  
Standard policy the insurer dces not make an inspection of t he  
poper ty ,  the ri&ts of par t ies  i n  possession a r e  not covered and 
t h i s  r i s k  must be assumed by the insured. Since i n  most cases the 
insured m i l l  'have inspected the property a s  a normal incident of 
the  transaction and w i l l  thereby have become conversant with the 
character of any possessoq interests ,  he rill ordinarily be wil l -  
ing  t o  assume the  r i sks  incident thereto  and w i l l  not need extra 
protection, otherwise he w i l l  procure the extra  cwerage necessary 



t o  yrot,ect him in t ha t  i'e.srd. 

b .  The S t a d a r d  p l i c y  does not cmer  the facts ,  r$ght:, in te res t s  or 
claims vhich a re  not shown by those public wcords which h p r t  
constructive noticx, but xkich coul6 be ascertained by an jn spc -  
t i on  of the  lam1 or by making inquiry of persons i n  possession 
thereof, or  by a correct survey. It w i l l  h observed t h a t  these 
exceptiors are ,  a&n, rek i t ive  t o  rights nidch are  a p p r e n t  on the 
gound, and which n i l1  be observed by the insured a s  2 normil inci-  
dent uf the  transaction i n  which he is interested.  He has become 
interested i n  that p r t i c u l a r  p r c e l  of property a s  a prosjective 
home, or jnvestnent, or as  securi ty  f o r  the loan of money. It i s  
the - land with which he is  realkv concerned; it i s  but tln incident 
thereof tkt he seeks the pote-%ion of t i t l e  insurance, prilrarily 
assurance that. the tit1.e thereto i s  mrketable.  The physical 
character is t ics  are  elements t h a t  appeal t o  him and as  t o  which he 
is normally the bss t  j u d p .  If it  is a l o t  i n  a subdivision or a 
parcel i n  a built-up neighborhood, he i s  not too much cmcerned 
r p i  t h  hidden defects i n  boundxi es, i n  surveys, i n  encroachments, 
and such matters. He c m  buy or build with reasonable assurance, 
a s  a prsct ical  m t t e r ,  t b t .  he n i l 1  not be disturbed, If, however, 
he conterrplates such use or enjoyment of the  property tha t  he w i l l  
require ~ u b s t ~ m t i a l l g  the en t i re  p r c e l  for  h i s  purposes, as  where 
he expects t o  e r ec t  imp-ovenents which w i l l  occum the vihole area, 
say an apartment hmse or office building, b u i l t  exactly t o  the 
bmndiries,  he requires fvr ther  assurances as  t o  the exact locztion 
of those bo~nda - i e s  and needs t o  be sure t h a t  b u i l c n ~ s  on adjoin- 
ine property do.not encroach on his. This necessitates a careful 
survey, requir inz the services of ccmpetent surveyors or c i v i l  en- 
gineers. T i t le  companies do not ordinarily render such services 
in any case; but, i n  spec ia l  instances, w i l l  insure against such 
matters i f  furnished a correct  survey. 

5.  The Standard policy does not c w e r  mining c l a i m ;  reservations in 
patents; water r ights,  c l a i m  or  t i t l e  to  water, whether or not of 
record. One does not encounter mining claims or reservations in 
patents t o  property or iginal ly  embraced in the  Mexican grants, nor 
would such claims or  reservations be of any importance i n  connec- 
t ion  with the t i t l e  t o  urban p-operty. I n  cases where they  would 
be or  becom impartant t he i r  existence should be ascertained--as t o  
mining claims by a careful i n s p c t i o n  of the land i t s e l f ,  particu- 
l a r l y  i n  areas where mining has a t  one time or another been pursued; 
a s  t o  reservations i n  patents, by a re-examination of t he  patent, or 
the record thereof, and of the par t icular  l a w s  under which it was 
issued since, i f  the l a w  required the patent t o  contain cer ta in  res- 
ervations, such reservations may have become effect ive by operation 
of l a w  even though actual ly  omitted from the patent i n  question. 
Water r i gh t s  depend upon too  many elusive factors  t o  make i t .  possi- 
b le  t o  c w e r  them in th- Standard policy, and even a E ~ d  record 
t i t l e  t o  ; cer ta in  amount of watzr gives no assurance t h i t  the s u p  
ply i s  adequzte or available. 



6. The Standard policy does not cover ac t s  or re&wlations of any gov- 
e r1mnt2 l  a~-enc-i regulating the occupncy or use of the land or any 
building or s t ructure  thereon, such as zoning ordinances. Wnils 
importiint i n  re la t ion  t o  the use of property in man7 cases, ;in: 
therefore having a bearing upon the t i t l e  and binding an owner the  
same as  other laws, it has not been found pract ical  t o  atc&mpt t o  
extend the coverage of t i t l e  insurance t o  the  inclusion of such 
regulstions, p r i n c i p l l y  because the r e y l a t i o n s  a r e  constantly 
being changed, so  tb-t a po1j .c~  wri t ten one day correctly re f lec t -  
ing the regulations then i n  e f f ec t  would be good f o r  tbt day only 
and could give the customer no assurance whatever t h a t  they would 
not be changed the next day. 

The off-record r i sks  which a re  thus not covered by the Stzndard policy 
of t i t l e  insurance can, however, be insured against by a t i t l e  insurer, 
e i ther  by the inser t ion i n  the Standard policy of a s p c i a l  endorsement 
undertaking such extended coverage or by the employment of s p c i a l  forms of 
pollcy. 

3. SPSCIAL EIKBRS3CI4'LS 

These a r e  furnished, i n  proper cases for  such s i tuzt ions  as: protection 
t o  lenders, not afforded by the Standard policy because of the exception of 
l i ens  which a re  not shown by the public records, against the a s s e r t i o n  of 
p r ior i ty  by a mechanic's l i e n  claimant--limited however, t o  insurance t h a t  
the lender 's  mortgage or deed of t r u s t  has been recorded prior t o  the incep- 
t ion  of the work of improvement and of which such claim of l i en  emanates; 
protection of the  insured against  forced removal of encroachments upon ad- 
joining land-of par t icular  importance t o  lenders%.who do not want a part of 
the security destroyed a f t e r  the loan has been made, as for  instance where 
the wal l  of an apar t rent  house i s  bu i l t ,  say, six inches over the s ide  l i ne  
of the l o t ,  but the insurer i s  will ing t o  afford the lender such added pro- 
tection because of lapse of time, or  other considerations (usually 
off-record, as is t l ~ e  encroachment i t s e l f  m&cating . t h a t  no act ion t o  en- 
force removal is l ike ly  t o  be made or sustained; insurance against  loss  by 
reason of an ex is t ing  violat ion of private building res t r ic t ions ,  based upon 
an insp?ction of the property and the neighborhood, and relying upon laches, 
waiver, abandolrment, invalidity,  changed conditions or other persuasive fac- 
tors.  These a r e  ewmples of s i tuat ions  giving r i s e  t o  spec ia l  endorsements 
which can, however, be adapted t o  any s i tua t ion  where t he  insured desires 
special  insurance against  a par t icular  r isk ,  whether on or off-record, which 
the insurer is willj.ng t o  undertake. Such an endorsement i s  special ly  a p  
p - o p i a t e  where cer ta in  defects in t i t l e  appear of record, and are  known t o  
the par t ies ,  so tha t  miss ion  of a l l  mention thereof i n  the policy wmld be 
improper, but *re the insurer is reasonably sa t i s f i ed  the defect  w i l l  
never occasion any loss. The defect, accordingly, i s  noted in the POUT 
but an endorsemnt i s  added protecting the insured from any loss  occasioned 
thereby. I l l u s t r a t i ons  of such defects on or off record, might be: unlimi- 
ted res t r ic t ions  upon the use of land which for  various reasons a r e  known or 
believed to be unenforceable; easements of record but long in disuse and un- 



l i ke ly  ever t o  be claimed; e tc .  

F. A.T.A. AND FULL COVERAr;E POLICIES - -- 
In sect ion D it was explained t h a t  t he  Frotection afforded by the 

Standard policy i s  subject  t o  cer ta in  standard exceptions of matters not 
cwered or insured against; and it a s  s t a t ed  t h a t  these r i sks  are, i n  the 
main, matters which tb customer himself can assume ss a resu l t  of his own 
inspection of and f ami l i a r i t y  with the property. There a r e  occasions, how- 
ever, where t he  customer cannot or nil1 not assume such r i sks  and special  
extra-cwerage, extra-premium pol ic ies  have been devised t o  assume most of 
those risks. Perhaps the first customers t o r e q u e s t  such added protection 
were in s t i t u t i ona l  lenders such as  the  large eastern l i f e  insurance ccmpa- 
nies  who were not in a posit ion t o  make or r e l y  upon personal inspection of 
the property, and for  whom the American Ti t le  Association farm of lender 's  
policy (A.T.A. policy) was devised which, i n  addit ion t o  t he  usual cove ras  
of t he  Standard palicy "ruled out"  or eliminated the  standard exceptions 
referred t o  in paragraphs (2), ( 3 ) ,  (4) and ( 5 )  of section D, supra, v iz .  
off-record easements and l iens,  r i g h t s  of par t ies  in possession, rights and 
claims which an inspection of the  land or a correct  survey thereof would 
show, and mining claims, reservations in p t e n t a  andwater r ights .  This 
extended coverage was made possible by the acceptance by the insurer of the 
responsibi l i ty  of inspsc t ing the  propert i n  each case, a s  well  a s  a compe- 
t e n t  survey (not prepared by the  insurer r and of determining whether any 
such r igh t s  or claims exis ted and, i f  so, i t s  nature and extent. 

Interesting problems have been encountered in providing such added pro- 
tection. In one instance the existence of a heavy underground telephone 
cable was - not disclosed by e i the r  survey or careful iaspection; it was only 
discwered when, a f t e r  issuance of the policy, excavation with a steam 
shovel brcught it t o  list, neatly severed, disrupting the telephone service 
and necessitat ing cost ly  repairs.  Perhaps only an experienced lineman could 
have divined its existence by t h e  existence of special  manhole covers in the 
vicinity.  Certainly the average person relying upon his own examination of 
the property would hardly have suspected it ran  underneath t h a t  pacticular 
parcel. There is a lega l  principle t h a t  cer ta in  buried water l i n e s  and 
sewer pipes a r e  "visiblew, though ccrmpletely hidden f r c m t h e  surface, simply 
because their w e  is reasonably necessary and continuous. Such l i nes  may - 
connect improvements located on adjoining property on one si& m t h  a main 
i n  the s t r e e t  on the other side, thus running d i r ec t ly  across t he  land under 
consideration. Again, only excavating w i l l  reveal t h ,  ye t  an off-record 
or implied easement may e x i ~ t ,  preventing removal, t o  the amazement of the  
innocent m r  of the land. 

Inspection or survey often discloses a va r i e ty  of encroacbents such a s  
overhanging a l d i n g s  even, on occasion, one which i s  within the l i ne s  a t  
ground leve l  but  &parting from the perpendicular s o  a s  t o  encroach upon ad- 
joining ptoperty several  s to r i e s  up; a rch i tec tura l  de ta i l s ,  cornices, f l a g  
poles, f i r e  escapes, hydrants, signs; party walls, boundary fences or trees;  
community driveways; fau l ty  surveys; andeven s t ree t s ,  improprly  centered, 



s o  t h a t  they do not conform with record easements, shortages cr excesses on 
the ground, so t h a t  physical improvements occupy parcels differ ing from 
those a p ~ a r i n g  of record. 

The Ful l  Coverage policy provides the  same p-o'otection t o  cnmers t h a t  
the A.T.A. form affords lenders; i n  each instance tho policy f e e  is a p p r d -  
mately twice t h a t  of the Standard fom of policy. Both the  A.T.A. and Ful l  
Coverage policies lend themaelves more readi ly  t o  urban and subdivided land 
although they can, of course, be writ ten on r u r a l  property; and, while unim- 
proved property may be covered, they a r e  more i n  damand where im~p'ovements 
have been made. 

It must not be inferred, however, t h a t  by the simple expedient of PO- 
curing such extra-coverage, extra-premium t i t l e  insurance, a broader protec- 
t ion  against  known or disclated defects can be obtained. The coverage of 
matters shcm by elramination of the public records, matters affect ing ths 
competency or s ta tus  of par t ies  t o  the t i t l e ,and  par t icular ly  matters re- 
vealed by the inspection and survey, n i l 1  be shown in arty such policy. If 
a lessee i s  i n  possession, though no lease appears of record, his r igh ts  
w i l l  be shown, not insured against, as a l s o  rill be shown off-recmd ease- 
ments, encroachments and whatever e l se  a p p a r s  t o  a f f ec t  the t i t l e .  The in- 
spection and survey simply enable the t i t l e  insurer t o  subst i tute  i t s  train- 
ing and experience i n  ascertaining, weighing and re f lec t ing  off-record mat- 
t e r s  which consti tute constructive notice t o  the customer against which he 
h imel f  m u s t  otherwise take independent precautions. 

A s  i n  the  Standard policy, so  in these &a-coverage policies, there 
a re  cer ta in  matters against  which the t i t l e  company dws not insure, princi- 
pally (a) defects or other matters lmom t o  the insured t o  ex is t  a t  the date 
of the policy and not theretofare ccwmunicated in writ ing t o  the insurer and 
(b) regulations of gwerwenta l  agencies respecting the occupancy or use of 
the land; the reasons f o r  these exceptions being the  same i n  e i ther  case; 
see D, (1) and ( 6 ) ,  suFa .  PIhile it ia p s s i b l e ,  in exceptional cases, t o  
cover zoning ordinances, it is m l d m  of substant ia l  benefit  t o  the insured, 
owing t o  the  coretantly c h a n m g  nature of such regulations. And the  e x c e p  
t i on  of matters &om t o  tb inaured, not cammicated t o  the  insurer, ob- 
viously is one which is, and of r i g h t  ought to  be, inherent i n  q poUcy of 
t i t l e  insurance. 

G. THE INSURE3 - 
The final protection of every policy of t i t l e  insurance abides in the  

ab i l i ty ,  integrity,  responsibi l i ty  and good u g e m s n t  of the conpany by 
which it is issued. It takes mag- years, !aany people of learning and exper- 
ience and the  outlay of substant ia l  sums t o  build and maintain an organlza- 
t i on  which can promptly, f a i th fu l ly  and contirmously provide the protection 
which the public demands and has corn t o  expect and r e l y  upon. 

The l a w  (see the Insurance Code of Califarrda, sections 123h0, e t  seq.) 
imposes certain requirements and res t r ic t ions  upon evsry t i t l e  insurer. It 



mast lhve a t  l e a s t  . 1N1,000 paid-in capital;  the deposit with the s'tate 
treasurer of an addi t ional  .:.13D,030 i n  cash or  sowd securi t ies ,  the "euar- 
antee fund"; s " t i t l e  insurance surplus fund" equal t o  lo?-, of i t s  annual 
xenivms u n t i l  the fund reaches 25"; of i t s  paid-in capital ,  and a l l  i m p i r -  
rnents of such find must be restored in the  same may; i t  nust  have an6 main- 
t a in  adequate " p l a ~ t "  f a c i l i t j e s ;  it m y  not ~ k e  b a n e  t o  i ts  offjcers,  
d i rectors  or employees; its funds must bs  invested i n  specif ied secwi t i e s :  
and the  declaring of dividends i s  r e s t r i c t ed .  It i s  under the suyervision 
of the  insurance comissioner and muit have  AS yearly c.?rt if icate of au- 
t ho r i t y  t o  do business, his permit t o  issue szcurit ins,  his p r i o d i r  exam- 
ination of its business anrl a f f a i r s .  These are the  l ega l  minima which a l l  
tL t l e  i n swer s  must observe. 

Responsible insurers w i l l  heve murh more: a 1ar:pr c~pl t . . l i za t j~on ,  
perbps,  much l z r ~ e r  gumantes c;n..? s t rp lus  f u d s ,  t j t l e  pl2qt.s of proved 
adequacy; p r s o n r e l  of a b i l i t y  and expfrienc?: ~ a c t i c o s  rif r~co:-ized 
sollrdriess anrl r e l i ab i l i t y ;  mrmi.enenf of knam c;.pacity sx? ?eput=.. 

1. The t i t l e  &.nt - -- - 
V%>le it i s  possible for  an ixsxurer t n  issue policies of t i t l e  in- 
surance withmt havin: a plant of i t s  own, the work of exznining 
and reportiilg the t i t 13  t o  land c-nnot be done ef5'ectjvely, econom- 
j c s l l j  and quickly wit ,?o~t  a n  up t o  date and "dmm t o  data" tit2.e 
plant. If t . h ~  insurer does not b y e  one of i t s  own i t  must relji 
upon another company which b s  such a plant for the :ictual of 
examination and -report, predicatinrj i t s  policies upon the aork o t  
such a company: The l a t t e r  noed not be a t i t l e  insurance compny; 
it may be, and often i s ,  an "abstract" or " t i t l e "  compnJr c a y b l e  
of turnin,; out i t s  own abstracts  or cert.ifi-,acks of t i t l e .  In  
practice, almost a l l  of the t i t l e  insurers i r ?  California are  cor- 
porations maintaining plants of their  own i n  one or more co7mties 
of t he  s t a t e  but, in many instances, a l so  issuing i ts  policizs cov- 
er ing land i n  other counties based upon %he t i t l e  w r k  of a local. 
abstract  or  t i t l e  cmpany; so  t h a t  the b m i s  of every policy js the 
same. 

Each t i t l e  plant  h@s with the establishment of four principal 
sets of books, the books of a b s t n c t s  of recorded instxuments, the 
l o t  books, the general indices, and the map books. Those a r e  
auwented, in course of time, with books of !'press copies" or 
 starters st^, representins the accumulation of off ice  co-;iies of every 
evidence of t i t l e  t$er?tofore wri.tten by the conpiny; books of mis- 
cellanems data sometimes callod "off i ce  informa tion", containing 
copies of documents or  i?lfomation of a s p c i + l  nature, such a s  
complicated decrees, declarations of t r u s t ,  property settlercent a- 
greements an3 othsr matt.-?rs t o  which reference must be mde from 
time t o  time t o  supplment the data found elsewhere i n  the plant; 
and books of "op iza r .~"  covering the e s s e n t h l  f ac t s  conc-mink: 
court p~ocec-dinls oZ a l l  kiinds which, once em.mined, are  thus made 



evz i l3b le  f o r  subsequent occasions where t h e  saze proc?edln<s ins>- 
havz a bearing, f o r  i n s t a c e :  t h e  review, a f t e r  d i s t r i j u t i o n ,  of 
a proceeding probating t h e  e s t a t e  of a aece ient  who died mning 
many parce ls  of land, t h e  opi2ion showing complstion or  t h e  neces- 
s a r y  s t e p s  leidin: t o  t h e  d i s t r i b u t i o n  of t h e  e s t a t e  amonz t h e  
b e i r s  o r  devisees, and es t ab l i sh ing  t h e  r e g u l a r i t y  of those 2ro- 
ceed7ngs. I n  t h e  absenze of such a n  opinion t h e  proceedings would 
have t o  be  re-exanined every time another  p r c e l  of land was Lz- 
volved vrhrch had been included i n  t h e  es ta te .  Since it is t r u e  
t h a t  every p a r c e l  of land passes throuch probate proceedings of 
sone s o r t  once in every zeneration, i t  wi l l .  be seen t h a t  opinions 
on such procesdings alone w i l l ,  i n  t i n e ,  c o n s t i t u t e  q u i t e  a volume. 
3. 3 k n t  o r i en  iiill include,  moreover, a c o m l e t e  s e t  of t a x  records,  
gathered from a l l  the  far - f l sng  taxin,? of7:ices and agencies i n  t h e  
col~nty  and, because of t h e  f a c t  t h a t  t a x  desc r ip t i sns  oft t imes vary  
f r o n  record descr ip t ions ,  t bese  t a x  records  may be c o q l e t e l y  
s e w r a t e  from t h e  conwnt iona l  l o t  books. 

The -- l o t  books c o n s t i t u t e  t h e  h e a r t  of t h e  plant.  They must re:'&ct 
every instrument ever  recorded i n  t h e  county i n  ~ h i c h  the  land l i e s  
which a~:fects t h e  p a r t i c u l a r  pa rce l  described there in .  AS hereto-  
f o r e  r.entioned, such instruments a r e ,  .;.*en recolrie:j, indexed by the  
recorder  Sg t h e  - na-nes of t h e  p a r t i e s  not by desc r ip t ion  of t h e  
k n d .  These ins t runents  a r e  then copied i n t o  permanent books, one 
a f t e r  another,  s o  t h a t  t h e  only nay 5n which t h e ~ i n s t r u m e n t s  ever  
can be loca ted  i n  these  books is by f i r s t  a sce r t a in ing  t h e  names of 
t h e  p a r t i e s  and scarmlng t h e  ind ices  of names. Lot books mst, 
therefore ,  be p r e p r e d  i n  which every p a r c e l  of proper ty  i n  s e p r -  
a t a  ownership i s  given a sepa ra te  s ~ F e  o r  column and each ins t ru -  
rnent on tha  records afl'ecti?.:: t h a t  p z r t i c u l a r  p r c e l  en tered  in i ts  
s p c e  or  coPmn so  t h i t  the  t i t l e  t h e r e t o  c a n b e  t r a c e d  from t h e  
e a r l i s s t  t h r o w h  t o  t h e  l a t e s t  i n s t r m e n t  by examining t h a t  colunn 
alone. 

I n  t h e  cozpi la t ion ,  a s  lye11 a s  i n  t h e  min temnce  of t h e s e  l o t  
books, a n  a b s t r a c t  f i rst  i s  made of each recorded instrument, show- 
inn t h e  date,  and d a t e  and p lace  of recording, t h e  na ture  thereof ,  
t he  p r t i e s  t h e r e t o  and the  proper ty  a f f e c t e d  thereby. k no ta t ion  
of t h e  d a t e  and m t u r e  of each instrument i s  then  "postedn t o  t h e  
r e s p c t i v e  parcels  i n  t h e  l o t  books, s t a r t i n g  with t h e  e a r l i e s t ,  
u n t i l  each i n s t r m e n t  i n  the  chain oi" t i t l e  of every p a r c e l  has 
been entered there in .  The a b s t r a c t s  o r  "dai ly s l ip s r '  a r e  then  
hound i n t o  books labeled  by d a t e  and chrono1o:ically arranged f o r  
ready reference.  The a b s t r a c t s  of each day's record in,^^ a r e  posted 
a s  promptly a s  possible,  of ten  on t h e  same day, and then bound up, 
s o  tkt t h e  p l a n t  is  al-mys s t r i c t l y  up t o  date.  Ahen it is rea l -  
ized  t h a t  t h e  colmty recorders  i r e  themselves sometines months 
behind in c0pyin.q instruments i n t o  t h e  records, t h e  value of having 
t h e  t i t l e  p lan t  always completely up t o  t h e  minute ma:: be r e a d i l y  
a p ~ r e c i a t e d .  



The general index. &my of t h e  recorded instruments, however, do - 
not r e l a t e  t o  or indicate any particular p r c e l  of land. They may 
be powers of attorney, declarations of t rus t ,  blanket deeds (i.e., 
of a l l  property of the grantor i n  the  s t a t e  or  comty), court de- 
crees, affect ing status,  such as  adjudications of bankruptcy, of 
divorce or  incompetency, of change of w, and judgments creating 
l i e n s  on a l l  property of the judgment debtor. Abstracts or & i l y  
s l i p s  of such matters obvious~v cannot be posted t o  any particular 
parcel of land on the l o t  books and so they must be noted i n  
another s e t  of books, alphabetically a r ranpd ,  according t o  the 
names of t he  persons affected, known a s  the general index, the 
"G.I." a s  it is invariably referred to. 

The ma2 - books. %cry parcel  of land must be ident i f ied by a "des- 
criptiontl--3. delineation thereof by established ca l l s  from which 
i t  can be iden t i f ied  and located on the ground. In i t i a l l y ,  sur- 
veys were mde by the goverment, ident iLwng land by a l e p l  
method of subdivision; private grants were ident i f ied by m e ,  
supplemnted by c a l l s  for  moments  crudely or obscurely ident i -  
f ied.  I n  patents, in  proceedings t o  es tab l i sh  private g a n t s ,  and 
i n  c i v i l  actions f o r  par t i t ion,  etc., these descriptions were s n p  
plemented by m p s  and sunreys, often crudely dram. From these 
beginnings, r e s w e y s ,  subdivisions, and public and private maps 
have been made, retraced, revised and recorded, u n t i l  the accmu- 
l a t ed  data comprises, especial ly  i n  the more populous counties, an 
imposing collection. 

A t i t l e  company must necessarily maintain a complete collection of 
off ic ia lmaps,  but its f i l e s  w i l l  not s top  there. It should have 
available f o r  ready reference a s  many of the private raps and sur- 
veys a s  possible, t o  f a c i l i t a t e  the  interpreta t ion of the inst ru-  
ments i n  the chain of t i t l e  which re fe r  thereto. It w i l l  keep on 
f i l e ,  a l so  s o  f a r  a s  necessary, copies of small maps and p la t s  f o r  
inser t ion in i ts  policies a s  an a i d  t o  the insured in his use 
thereof. 

An incident of this es sen t i a l  par t  of the plant is the compilation 
of "arbitrary" maps by the  company's engineering staff t o  f a c i l i -  
tate the pasting of recorded data t o  portions of larger holdings 
not  identified by a separate l o t  number or designation. T i t le  t o  a 
s izable  p lo t  may be vested i n  a person who then proceeds t o  deed 
out smaller parcels by metes and bounds descriptions. Unless each 
smaller p r c e l  can be quickly identified,  it would be necessary t o  
examine every instrument affect ing any par t  of the larger plot  each 
time t i t l e  t o  one of the smaller parcels is being examined. By pre- 
p r i n z  a map of t he  plot, sketching in each parcel as  it is carved 
out and giving i t  an " a r b i t r a w  designation (by l e t t e r  or number, 
f o r  instance) and then a l l o t i n g  each such parcel a separate c o l m  
i n  the l o t  book, instruments affect ing a par t icular  parcel can be 
posted thereto, ra ther  than t o  the  plot  as  a whole, thus s impli fyiw 



the work of searching the t i t l e  thereto. 

The examination of t i t l e  - -- 
When an order fo r  a policy of t i t l e  insurance is received it is 
given a number, assigned t o  an examiner, and delivered t o  a search- 
er. A l l  orders for  t i t l e  services are numbered successively, a s  - 
received, and entered i n  an  index with a notation of the name of 
the examiner assigned, so t ha t  it can b located &ring the period 
of p e w r a t i o n .  The number assigned is always important f o r  by 
i t s  number and i n  no other way can the ftsearch notesn ever be lo- 
cated. Prompt acknowledgment of the  order i s  sen t  the customer, 
bearing the n m k r  s o  assigned; and the search i s  immediately 
undertaken. 

The searcher f i r s t  examines the l o t  book, t o  f ind the space or 
column devoted t o  the par t icular  property under search, and there 
notes informally the number of the order he i s  working on. He a l so  
checks b2ck t o  ascer ta in  the l a s t  examimtion and report or insur- 
ance of the t i t l e .  He then notes the  reference thereto  and the 
references t o  every entry on the l o t  book r e l a t i ng  t o  the parcel he 
i s  searching. Frm these en t r i e s  he makes up the search by attach- 
ing a copy of the last repcr t  or policy wri t ten and a copy of the 
abstract  or & i l y  s l i p  of each subsequent entry. Fsw these he as- 
cer ta ins  the names of a l l  par t ies  interested i n  the several  trans- 
actions so s h m  and "runsVheeir names on the "G.1." noting each 
en t ry  affect ing such p r s o n s  during t h e i r  s t ay  i n  the t i t l e ,  and 
collecting and inser t ing the abstracts  of the instrrrments so shorn. 
If these abstracts  indicate the e x i ~ t e n c e ~ o f  court ~ o c e e d i n g s ,  he 
orders an opinion thereon and he attaches t o  the =arch the map or 
drawing of the parcel, i f  available, or  orders one made. Meanwhile 
a tax repcr t  has been ordered f rm the t a x  division, designed t o  
r e f l e c t  t he  e s sen t i a l  t a x  data af fec t ing  the  property. 

The search then goes t o  the examiner assigned, who, when he has the 
cmple t e  search, with opinions, t a x  data, map or p la t  and abstracts  
and s ta r te r ,  a l l  arranged in p r o p r  order, proceeds t o  analyze the 
t i t l e ,  noting what matters s h m  in the s t a r t e r  s t i l l  remain un- 
changed, and adding ths  new matter appearing of record since the  
date of t he  s t a r t e r  and not  since disposed of; canpiling his con- 
clusions in the form of a wri t ten prehdnary report  which is sent  
t o  the customer. 

In his analysis of the search, t he  examiner seldom retraces  t he  
work leading up t o  the  writ ing of the  s t a r t e r ,  t h a t  is, he does not  
"go behindR the previous work of the cmpany. He does, hmever, 
careful ly  check the par t ies  t o  each instrument i n  the chain, the  
l ega l  description of the property, the essen t ia l s  of due execution 
and the tenor and lega l  sufficiency of each successive transaction. 
C f  course, he often encounters defects somexhere along the l ine .  
bny  of these he i s  able, by training and e q r i e n c e ,  t o  eliminate 



or "wss"  without mention. Others may be regarded a s  of s u f f i c i m t  
importance t o  re fe r  t o  a supervisor, a =ember of the  l e ~ a l  s ta f f  or  
t o  t he  mana~eaent, f o r  disposition. Those tha t  ultimately a r e  con- 
sidered t o  be so defective t h a t  they require clearing, are so shown 
i n  t h i s  report. 

idany defects a r e  technically serious and the r i s k  t ha t  loss  may 
eventuate requires expert evaluation. The ultimate decision is 
reposed i n  a t i t l e  comaittee, coqosed of remesentatives o: the 
management, including one or more lawyers, who weigh the seriousness 
of the  defect  against  t h e i r  experience of t he  likelihood of loss. 
I n  a large c o m n y  mny  such hazards are  considered da i ly  and 
decisions made whether t o  require the  defect remedied, or  shown and 
insured by endorsement, or  passed rrithout fur ther  action. It i s  not 
the function o f t h e  compny or any off icer  or c o d t t e e  t o  ignore 
m t e r i a l  defects, or t o  insure the t;.t,le t o  be different  than it 
rea l ly  is. k company which makes a practice of insuring over such 
defects, no matter how able it m y  be f i m n c i a l l y  t o  mke good i t s  
losses,  w i l l  not long re ta in  t he  confidence of its customers. On 
the other hand, a too  conservative disposit ion in the evaluing of 
defects w i l l  a l s o  reac t  adversely. A perfect  t i t l e  is an  unknown 
quantiky; every chain of t i t l e  contains errors,  omissions or 
departures from perfection. Fron most of them nothing wi l l  ever 
come. Others can readi ly  be perfected. A few a re  r ea l ly  dangerous 
and cannot be overlooked. The function of the examiner, the 
supervisor, the t i t l e  committee and the managenent of the conpny is 
essen t ia l ly  the  same;, t o  separate those which a r e  a danger from 
those which are no t j - t o  recognize, from study and experience, the  one 
from the other; t o  expedite, by passing the one while safeguarding 
a l l  concerned from the possibly adverse e f fec t s  of t he  other. 

When the customer determines from the preliminary report-or a f t e r  
steps have been taken t o  clear up defects which cannot be passed- 
t h a t  the  t i t l e  is sa t i s fac tory  t o  him, he hands the examiner such 
fur ther  instruments a s  a r e  necessary t o  place t i t l e  in the  condi- 
t i o n  desired, with instructions t o  record them and issue a policy. 
Some time having elapsed, h m v e r ,  since the date of t he  report, 
it is necessary t o  repeat t he  searching process t o  cover t he  inter-  
val. If nothing appaars t o  change the  condition of t i t l e ,  as s o  
reported., the  instruments delivered t o  t he  d n e r  m y  then be 
recorded and the  order completed. 




